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RESUMO

A presente tese busca delimitar o Estado Digital como um tipo ideal de agdo politica,
correlacionado a sociedade de dados, cujo arranjo exige uma adaptagdo do direito publico
brasileiro a tais particularidades. Partindo do problema da caréncia de pesquisas no direito
publico sob a perspectiva das a¢des estatais e seus deveres, a tese visa a preencher essa lacuna.
Para tanto, o direito publico é compreendido a partir e pelos modelos de agdo estatal (politico
e puiblico). Esses sdo examinados em aten¢do a uma racionalidade, bem como a sociedade com
a qual se relacionam. Em um primeiro momento, a pesquisa real¢a que o modelo de Estado
soberano estava ligado a uma sociedade individualista e a um direito subjetivista. Em seguida,
analisando o direito publico como resultado dos arranjos entre os modelos de a¢des estatais € a
sociedade, a pesquisa desenvolve a hipdtese de que o direito e as agdes estatais devem se basear
em critérios relacionais em vez de requisitos auténomos. Propde-se, assim, enquanto uma
alternativa a op¢ao dicotdmica do direito publico da autoridade ou da logica da boa governanga,
estudando as condig¢Bes sob as quais isso pode ser possivel. A tese, entdo, define o Estado
Digital como o modelo de acdo politica de governanga de rede, que porta as caracteristicas de
ser plural e relacional, codificado a partir da ideia de uma sociedade interdependente. J4 a agdo
publica implicard em uma responsabilidade primaria sobre os direitos na esfera juridica. Com
base nesse raciocinio, os direitos de dados sdo examinados na governanga em rede por meio da
acdo estatal. Isso implica uma ideia de responsabilidade informacional, seguida pela
investigacdo do regime juridico publico do devido processo informacional. Ao considerar o
direito publico como funcional, reposiciona-se o interesse publico como um critério de
legitimidade e valor fundamental. Assim, o direito publico do Estado Digital mantém o regime
juridico do interesse publico, bem como o critério material no interesse geral da coletividade.

Palavras-chave: Governanga em rede; A¢des estatais; Valor Pablico; Bem Comum; Bom
governo; regime juridico publico da responsabilidade, regime publico do devido processo
informacional.



ABSTRACT

This thesis proposes defining the digital state as an ideal type of political action, correlated to
the data society, the arrangement of which requires an adaptation of Brazilian public law to
such particularities. Starting from the problem of the lack of research in public law from the
perspective of state actions and their duties, the thesis aims to fill this gap. To this end, public
law is understood from and by the state action models (political and public). These are
examined with attention to their rationality, as well as the society they relate to. In a first
moment, the research highlights that the sovereign state model was linked to an individualistic
society and a subjectivist law. Further, by analyzing public law as a result of the arrangements
between state actions models and society, the research developpes the hypotheses that law and
state actions should be based on relational criteria rather than autonomous requirements. It
proposes as an alternative to both the dichotomous model public law of authority and the logic
of good governance, studying the conditions under which this can be feasible. The thesis
defines the digital state as the political action model of nerwork governance, that bears the
characteristics of plurality and relationality, coded by an interdependent society. Public action
will imply a primary responsibility over the rights at legal realm. Based on this reasoning, data
rights are examined in network governance through state action. This implies an idea of
informational responsibility, followed by the investigation of the public legal regime on the
right of informational due process. By considering public law as functional, it repositions the
public interest as a criterion of legitimacy and fundamental value. Thus, the public law of the
digital state maintains the legal regime of the public interest, as well as the material criterion in
the general interest of the community.

Key-words: Network governance;, state actions; public value; Common Good; Good
government; responsibility public legal regime, public informational due process regime.



RESUME

La thése prétend délimiter I'Etat numérique comme un type idéal d'action politique, 1ié a la
société des données, qui exige I'adaptation du droit public brésilien a ces particularités. A partir
du constat de lacunes en matiére de recherche sur le droit public du point de vue de l'action de
I'Etat et de ses devoirs, la thése vise a y répondre. Pour ce faire, le droit public est compris a
partir et a travers des modeles des actions étatiques (politiques et publiques). Ceux-ci sont
examings en tenant compte leur rationalité, ainsi que de la société avec laquelle elles sont en
relation. La recherche souligne que le modéle de I'Etat souverain était 1ié & une société
individualiste et a un droit subjectif. En analysant le droit public comme résultat d'arrangements
entre les modéles d'action de 1'Etat et la société, la recherche développe I'hypothése que le droit
et les actions étatiques devraient étre fondés sur des critéres relationnels plutét que sur des
critéres autonomes. La theése propose une alternative a I'option dichotomique du droit public de
l'autorité ou de la logique de la bonne gouvernance, en étudiant les conditions dans lesquelles
cela peut étre possible. La thése définit I'Etat numérique comme le modéle d'action politique de
la gouvernance en réseau, présentant les caractéristiques de la pluralité et de la relation, et
codifié par une société interdépendante. L'action publique impliquera la responsabilité premiere
des droits dans la spheére juridique. Sur la base de ce raisonnement, les droits relatifs aux
données sont examinés dans le cadre de la gouvernance en réseau 4 travers les actions de 1'Etat.
Celui-ci implique une idée de responsabilité¢ informationnelle, suivie d'une étude du régime
juridique public sur le droit & une procédure réguliére en matiere d'information. En considérant
le droit public comme fonctionnel, cela permet de repositionner l'intérét public en tant que
critére de 1égitimité et de valeur fondamentale. Ainsi, le droit public de 1'Etat numérique
maintient le régime juridique de 1'intérét public, et le critere matériel de l'intérét général de la
collectivité.

Mots-clés : Gouvernance en réseau ; Actions étatiques ; Valeur Publique ; Bien Commun ; Bon
gouvernement ; régime juridique public de la responsabilité ; régime publique de procédure
légale informationnelle.
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“I'would rather be a cyborg than a goddess”.

- Donna HARAWAY!

! D. HARAWAY, Manifeste Cyborg : Science, technologie et féminisme socialiste & la fin du XXe siecle [1] |
Cairn.info, https://www.cairn.info/revue-mouvements-2006-3-page-15.htm, consulté le 19 octobre 2023, p.21.
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ust as living beings go through certain periods in which
the organism, while continuing to follow the general law of
its life, nevertheless undergoes a particularly profound and
active transformation, so in the history of peoples there are
certain periods in which ideas and institutions, while
remaining subject to their r general law of evolution, also

undergo a particular transformation.

(...) Whether we like it or not, everything seems to show
that the fundamental notions that once underpinned legal

institutions are disintegrating to make way for others.

(...) is this progress or retrogression? We don't know .

- Léon DUGUITZ.

The passage above, from “Transformations du droit public”, was originally written in 1913 by

the French jurist Léon Duguit, whose writings had a major influence on the development of

2 Original: « De méme que les étres vivants traversent certaines périodes ou [’'organisme, tout en continuant de
suivre la loi générale de sa vie, subit cependant une transformation particulierement profonde et active, de méme
dans Ihistoire des peuples, il est certaines périodes o les idées et les institutions, tout en restant soumises a leur
loi générale d’évolution, subissent-elles aussi une transformation particuliére. (...) Qu’on veuille ou non, tout
nous parait démontrer que les notions fondamentales, qui étaient naguére encore a la base des institutions
Jjuridiques, se désagrégent pour faire place a d’autres. (...) Est-ce un progrés ou un recul ? Nous n’en savons
rien”. L. DUGUIT, Les transformations du droit public, Bibliotheque Léon Duguit, Paris, 1a Mémoire du droit,
1999, disponible sur https://books.google.fr/books?id=xWpADwAAQBAJ. (consulté le 31 octobre 2023)
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Brazilian public law?. Duguit’s time was determined by the impact of the second technological
revolution, as well as the transformation of the state’s function from a “vigilant” entity to a

4 of public service theory, the author

service provider. Considered one of the “founding fathers
argued state activities should not be based on the power of authority (la puissance publique),
but instead on the state’s obligations and responsibilities, thereby examining the instrumental

dimension of its activities’.

Allied to sociological schools of thought, hereby holding an interdisciplinary and general
perception of public law, Duguit was critical of the legal system itself, labeling it as
metaphysical and subjectivist. The author described the legal construction resulting from the
French Revolution, which culminated in the Declaration of the Rights of Man and of the Citizen
and brought the rule of law, as a dichotomous arrangement between the individual rights and

state sovereignty®.

The system of public law, he said, is based on principles that jurists “claim” was acquired
through science, forging a system of rules, based on the idea of the sovereignty of the state
personified as the holder of an original nation, and natural, inalienable and imprescriptible
rights of the individual’ that oppose the state’s sovereignty. It is a system that gives the nation
a distinct personality separates from the individuals that constitute it. This recognition of

individual rights determines and limits public activity, therefore, the state is subject to objective

3 Arthur Barrétto de Almeida Costa reports, in a biometric survey on the subject, that when the first Brazilian books

were published in the 1860s, French writers were cited in almost 80% of the works on public law. The author
mentions that Brazilians were bringing European law to South American field with a perception that the core of
administrative law came first from France. Nevertheless, the author highlights that Brazilian scholarship had the

ability to not only search for references beyond national borders, but also mixing with Brazilian traditions, building
bridges. By this, he suggests that “the potentials and flaws of this past scientific community, (...) can be an

interesting source of inspiration and reflection”. A. BARRETTO DE ALMEIDA COSTA, « The Tropical Fado that
Wanted to Become a European Samba: The Cosmopolitan Structure of Brazilian Administrative Law Investigated
with Bibliometric Data (1859-1930) », 2021, disponible sur https://forhistiur.net/landingpage/375/ (Consulté le 3

février 2024).

4 C. BARTHET, «Leon  Duguit  (1859-1928) -», Encyclopeedia Universalis, s.d.

[https://www.universalis.fr/encyclopedie/leon-duguit/].(consulté le 11 janvier 2024)

>The author : « If'we recognize the power of rulers, it is no longer by virtue of a primary right of public authority,

but by virtue of the duties incumbent upon them ».

Original : « Si ['on reconnait un pouvoir aux gouvernants, ce n’est plus en vertu d’un droit primaire de puissance

publique, mais a raison des devoirs qui leur incombent » L. DUGUIT, Les transformations du droit public, op. cit.

® Ibid.

7 Atticle 2: « The aim of every political association is the preservation of the natural and imprescriptible rights of
man. These rights are liberty, property, security, and resistance to oppression ».
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law based on the subjective rights of the individual. Hence, sovereign power is limited by the
rights of individuals, obliged to organize itself to protect these individual rights®.

Grounded on this understanding, he proposed a rationality of public law grounded on a material
criterion’. This rationality was based on the functions and responsibilities of the state in
providing its services (rather than its sovereignty), as well as on the code of inferdependence
applied to solidary collective actions!?.

Interdependence, solidarity, and instrumentality as juridical criteriums reveal a particular
trajectory of the author’s theory, aiming to overcome the fragilities of the metaphysical origin
of such an antagonistic and individualistic law. Those ideas were relevant for the development
of a doctrine of objective rights'!, that substituted legal rights for social rights'®.
Nevertheless, a century later, it can be stated that the internal fractures highlighted by the author
concerning the legal system have intensified and become more overt. Still, the trunk of the tree,
even though lifeless, continues to be watered, even though it no longer bears its fruits.
Presently, one bears witness to a stage in this development that goes beyond the transformation
experienced by Duguit. The transition from the industrial revolution to the so-called

information revolution marks a significant shift'*. Some draw comparisons of its impact to the

8 L. DUGUIT, Les transformations du droit public, op. cit.

® C. BARTHET, Leon Duguit (1859-1928) -, op. cit. consulté le 11 janvier 2024,

1Y According to Duguit, the "state of consciousness" of the mass of individuals who make up a given social group
is "the creative source of law": it is at this precise moment that the simple social norm, based on solidarity and
interdependence, is transformed into a legal norm. L. DUGUIT, Les transformations du droit public, op. cit.

1 J. CHEVALLIER, « La fin des écoles ? », Revue du droit public et de la science politique en France et a ’étranger,
1997, n° 3/1997, pp. 679-700, disponible sur https://hal.science/hal-01722258 (Consulté le 13 janvier 2024).

12In Brazilian law, this turning point, as will be seen later in this thesis, follows a unique path, transitioning from
a perspective of legality to a perception of juridicity, with the Federal Constitution of 1988 serving as its
fundamental benchmark. As Luis Roberto Barroso points out : « The principle of legality is thus transmuted into
the principle (...) of juridicity, including its subordination to the Constitution and the law, in that order ».
Original : « O principio da legalidade transmuda-se, assim, em (...) principio da juridicidade, compreendendo
sua subordinagdo a Constituigdo e a lei, nessa ordem ». L.R. BARROSO, « A constitucionalizagio do direito e
suas repercussdes no ambito administrativo », Direito administrativo e seus novos paradigmas. Belo Horizonte:
Férum, 2008, pp. 31-63.

In the field of economics, the innovation school posits that socio-economic evolutions occur through
technological changes. Morcover, revolutions occur when there is a generalized transformation and
interconnection of systems and their participation in the market. Techno-economic paradigms are articulated
through the deployment of new technologies while they are disseminated, amplifying their impact across the
network and, at times, possessing the capacity to modify then-organized socio-institutional structures. Three long-
term meta-paradigms are distinguished. The first is centered on material transformation. The second pertains to
industrial revolutions. Finally, the most recent concerns the transformation of information. About: C. PEREZ,
« Technological revolutions and techno-economic paradigms », Cambridge journal of economics, 2010, vol. 34,
n° 1, pp. 185-202, disponible sur https://academic.oup.com/cje/article-abstract/34/1/185/1699623 (Consulté le 30
octobre 2023) ; M. HILBERT, « Digital technology and social change: the digital transformation of society from a
historical perspective », Dialogues in Clinical Neuroscience, juin 2020, vol. 22, n° 2, pp. 189-194, disponible sur
https://www.tandfonline.com/doi/full/10.31887/DCNS.2020.22.2/mhilbert (Consulté le 24 octobre 2023).
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invention of the printing press'®, others to the first industrial revolution. It is beyond doubt, that
this transformation encompasses how information exchange, knowledge dissemination,
cultural interactions, and skill development are conducted!®. Society is evolving into a realm of
heightened connectivity and interaction; services have become dematerialized, and activities
are increasingly platform-based. Businesses are harnessing the benefits of emerging
technologies, while individuals are increasingly integrating these technologies into their lives'®.
Characterized by acceleration and profound depth, the digital revolution is reshaping state
organizations and activities. Gradually, emerging technologies are redefining state-provided
services, posing challenges to public administration, and necessitating adjustments to bring
them in line with their unique attributes'”.

On the positive spectrum, digital tools and information usage by governments can enhance
democratic processes. Likewise, the digital revolution offers states the opportunity to augment
their operational procedures. The concept of openness introduces dynamics that reinforce the
notion of “open governance”. Consequently, the dematerialization of procedures aligns with
the evolving needs and expectations of citizens in an increasingly digitalized administrative
landscape!®.

In the context of the digital transition, Brazil emerged as the second global leader in digital

government, as evidenced by the World Bank's GovTech Maturity Index ranking, disclosed in

“Marshal McLuhan, a theorist in the field of communication, discusses the impact that the movable press had on
Western civilization. The intellectual formation of Western man begins to be conducted through the printed
medium, distinctly different from the oral education method. The press bestows the ownership of knowledge,
liberates from the tribe, transforming into vast, solitary crowds of large individual conglomerates. With the press,
therefore, the Gutenberg Galaxy is reached, consolidating the foundational characteristics of the Modern era,
namely rationalism, individualism, positivism. According to McLuhan, the medium is the message, in that the
inauguration of a new communication model cannot merely be considered a vehicle for message transmission but
constitutes a determining element in the fabric of social relations. Thus, from the observation that the advent of
electronic technologies would shorten distances, McLuhan heralds new times, of an electronic era that would
supplant the mechanical one. M. MCLUHAN, The Gutenberg galaxy: the making of typography, Canadian
university paperbook, n° 39, Toronto, University of Toronto press, 1964.

15 M. CASTELLS, R.V. MAJER et F.H. CARDOSO, 4 sociedade em rede, A era da informacio: economia, sociedade
¢ cultura, n° 1, Rio de Janeiro, Paz ¢ Terra, 2021.

16 A, McAFEE et E. BRYNIOLFSSON, Machine, Platform, Crowd, sl., WW Norton, 2017, disponible sur
https://books.google fr/books?id=kuRJvgAACAAJ. (consulté le 11 janvier 2024)

17 J. CHEVALLIER, « Vers I'Etat-plateforme ? », Revue francaise d’administration publique, 2018, vol. 167, n® 3,
pp. 627-637, disponible sur https://www cairn.info/revue-francaise-d-administration-publique-2018-3-page-
627 htm.(consulté le 11 janvier 2024).

18 1. BOUHADANA et W. GILLES, « De Desprit des gouvernements ouverts», Revue Internationale des
Gouvernements Ouverts Disponivel em: http://0js. imodev. org/index. php/RIGO/articleview/187/308. Acesso em,
2020, vol. 19, disponible sur https://core.ac.uk/download/pdf/235040245 pdf (Consulté le 26 octobre 2023).
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2022'°  Despite its commendable standing in certain indicators, the actuality of digital
transformation within the nation diverges significantly from numerical representations. The
deployment tools and regulatory frameworks have not been paralleled by a corresponding

development of policies?’.

In fact, the digital transition is accompanied by a myriad of challenges. Despite approximately
three decades of digital transformation policies in government, the services rendered remain

disjointed and are perceived as inefficient?!

. In addition, the opportunities presented by the
digital and informational technologies are utilized in an asymmetric manner*?. Thus, while
Brazil's policy on digital transformation propounds macro-strategic propositions, the absence
of sufficient budgetary allocations and a robust infrastructure obstructs the fruition of authentic
digital transformation?®. Finally, the process of government digitalization and the public sector's

use of technology are viewed with skepticism by the Brazilian population?*, thereby

2
constraining its evolutionary potential.
As individuals become increasingly reliant on information technologies, governments are

facing challenges in managing this transformation. A factor exemplifying this misalignment is

19 W. BaNK, « GovTech Maturity Index, 2022 Update: Trends in Public Sector Digital Transformation »,
décembre 2022, disponible sur http://hdl. handle.net/10986/38499 (Consulté le 18 octobre 2023).

20 F. FILGUEIRAS et L. LUL « Designing data governance in Brazil: an institutional analysis », Policy Design and
Practice, janvier 2023, vol. 6, n° 1, Pp. 41-56, disponible sur
https://www.tandfonline.com/doi/full/10.1080/25741292.2022.2065065 (Consulté le 18 octobre 2023) ; D.AN.
JUNIOR, « Governo eletrdnico Brasil ¢ Portugal as limitagdes na aplicabilidade da comunicagdo interativa
cidada. », Prisma.com, 2022, disponible sur https://api.semanticscholar.org/CorpusID:254210313. (consulté le 11
janvier 2024)

2 D.A. NOGUEIRA JUNIOR, « Governo eletronico Brasil € Portugal as limitages na aplicabilidade da comunicagio
interativa cidada. », Prisma.com, 2022, vol. 47, pp. 3-18, disponible sur
https://ojs letras.up.pt/index. php/prismacom/article/view/11665/11723 (Consulté le 3 mai 2024) ; F. FILGUEIRAS,
« Indo além do gerencial: a agenda da governanga democratica ¢ a mudanga silenciada no Brasil », Revista de
Administragdo Piblica, février 2018, vol. 52, Pp. 71-88, disponible sur
https://www.scielo.br/j/rap/a/PryL9JzmYhy VBTrd G3 GGxst/?lang=pt (Consulté le 18 octobre 2023).

22 E. GaBarDO, O.L.C. DE FREITAS FIRKOWSKI et A.C.A. VIaNA, « The digital divide in Brazil and the
accessibility as a fundamental right », Revista chilena de derecho y tecnologia, 2022, vol. 11, n° 2, pp. 1-26,
disponible sur
https://scholar.archive.org/work/xqf4f4yltnhv7psSximdlujr3m/access/wayback/https://rchdt.uchile.cl/index.php/
RCHDT/article/download/60730/72149 (Consulté le 28 octobre 2023).

B V.RL. do VALLE, Governo digital e a busca por inovagdo na Administragdo Publica: A Lei 14.129, de 29 de
margo de 2021, Belo Horizonte, MG, Editora Férum, 28 septembre 2021.

21A report published in 2023 by Ernst & Young revealed that only 42% of Brazilians feel confident sharing their
data with the government for service access, with the number dropping to 36% regarding data sharing. A. YOUNG
ERNEST, « Brasil melhora na digitalizacdo do governo, mas confianca da populacéo ainda é baixa », Ernest Young,
s.d., disponible sur https://www.cy.com/pt_br/agencia-cy/noticias/brasil-melhora-digitalizacao-governo-mas-
confianca-populacao-baixa (Consulté le 7 novembre 2023).
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that, despite the presence of digital policy programs, the administration retains the structure of
a bureaucratic organization?’.

Nevertheless, the digital transformation masks deeper conceptual and structural complexities.
The effects of digitalization extend beyond the modernization of the state or the
dematerialization of its services. It represents a novel approach to political action, public good,
and the general interest?®. The changes are not limited to the enhancement of service efficiency
or agility.

The cyber environment introduces new dimensions of social relations, value creation, and
power dynamics?’ and hence represents a novel rationality?®.

Firstly, the digital revolution and the paradigm of information technologies have revived the
interactive nature of social relations and their arrangements?®. As Duguit indicated, public law
was constructed on the foundations of modern rationality, characterized by metaphysical, and
antagonist approaches, by isolated forms, steeped in the belief in scientific truths. The
information paradigm, however, possesses distinct attributes®®. Its exponential velocity, the
contraction of space and time, networked spaces, hybrid relationships, its conception of the
individual as both actor and receiver and its understanding of data as malleable significantly

influence social relations. In this virtual environment, the relationship between the state and

% L.B. de CARVALHO, « Governo digital ¢ direito administrativo: entre a burocracia, a confianga ¢ a inovagio »,
Revista de Direito Administrativo, décembre 2020, vol. 279, n° 3, pp. 115-148, disponible sur
https://periodicos.fgv.br/rda/article/view/82959 (Consulté le 17 octobre 2023) ; V.R.L. do VALLE, Governo digital
e a busca por inovagdo na Administragdo Piblica, op. cit.

2 J-B. AUBY, «Le droit administratif face aux défis du numérique », L actualité juridique droit administratif,
2018, vol. 15, pp- 835-844, disponible sur
https://scholar.google.com/scholar?cluster=14060461951675578754&hl=enéoi=scholarr (Consulté le 9 février
2024).

27 B. THIEULIN, « Gouverner a I’heure de la révolution des pouvoirs », Pouvoirs, 2018, vol. 164, pp. 19-30,
disponible sur https://api.semanticscholar.org/CorpusID:148913676.

BThe digital revolution is identified as a phenomenon that implies the transformation of power. After having
resorted to the force of weapons, the seizure of lands, and industrial capacity, the ability to be passing into the
hands of information stewards regarding all manifestations of knowledge, invention, and everyday education—
where knowledge can be acquired legally or illegally—allows for the reconstruction of a digital duplicate of each,
where control can be exercised over the real person for purposes of business, religion, politics, or organized
crime—is now possible P. BELLANGER, « Souveraineté numérique et ordre public », Archives de philosophie du
droit, 2015, vol. 58, n° 1, pp. 285-296, disponible sur https://www.cairn.info/revue-archives-de-philosophie-du-
droit-2015-1-page-285.htm.

2% J. CHEVALLIER, « Vers I'Etat-plateforme ? », op. cit.

30 Manuel Castells explains, in what he calls network society, that this refers to a new social structure that is based
on networks operationalized by communication and information technologies that process and distribute
knowledge arising from this process. These are computers, disruptive technologices, robotics, M. CASTELLS, R.V.
MAUJER et F H. CARDOSO, 4 sociedade em rede, op. cit.
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society evolves within a networked space, fueled by both human and non-human elements3!.
Secondly, the state's perimeter is also undergoing a transformation®?. Duguit analyzed state
sovereignty, the power of authority, and novel services to be delivered all within the paradigm
of a government within a set territory.

Presently, however, multiple actors emerge as institutions with distinct functions and powers
in a globalized and network sphere. The construct of the nation-state and sovereignty coexist

with numerous models of governance in a “global village™?.

In turn, public law evolves as the state transforms. During the era of the Second Industrial
Revolution, legality and authority were coupled with the concept of public service provision,
leading to the conceptualization of the state as a service provider**. Further, the introduction
of governance has transitioned the state into a regulatory role, impacting concepts of public
law.

However, the political, economic, social, and legal mutations of this brave new world reveal
that, on one hand, the modern juridical system established on antagonistic foundations (state
versus society, state actions for the protection of individual’s rights) remain unchanged. While
on the other hand, the domain of individual inalienable rights has expanded to encompass a
wider range of rights across multiple dimensions, hypertrophying rights, and relegating duties.

Likewise, the manifest sovereignty state crisis® is being addressed by amplifying freedom and

31 J. van D1ick, T. POELL et M. de WAAL, The platform society : public values in a connective world, New York,
NY, Oxford university press, 2018.

32 J. CHEVALLIER, « Vers I'Etat-plateforme ? », op. cit.

3 M. McLUHAN, The Gutenberg galaxy, op. cit.

34 J. CHEVALLIER, « La fin des écoles ? », op. cit.

35 As Monique Chemillier-Gendreau ponders. « the permanence of sovereignty as a central notion of internal law,
and as a pivotal notion in the relationship between internal law and international law, can be compared fo the
presence of a wreck obstructing the exit from a harbor and preventing any escape to the open sea. From that point
onwards, any movement towards democratization of global society is a hindrance”. Original : « La permanence
de la souveraineté comme notion centrale des droits internes et comme notion pivot des rapports entre ces droits
interne et le droit international, peut étre comparée a la présence d'une épave qui obstruerait la sortie d'un port
et ferait obstacle a toute échappée vers le large. A partir de la, tout mouvement de démocratisation de la société
mondiale est entrave”. M CHEMILLIER-GENDREAU, « L’épuisement du principe de souveraineté ? », in:
Démocratiser I'espace-monde, Colloque organisé par le Centre de recherche sur les droits de I’homme et le droit
humanitaire (CRDH — Université Panthéon-Assas) et 1’'Institut des Sciences juridique et philosophique de la
Sorbonne (ISJPS — CNRS / Université Paris 1 Panthéon-Sorbonne), Paris, septembre 2022.
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the legal rights as juridical concepts (individual and/or collective). Furthermore, by procedures
such as democracy, emancipation, and social control of the state.

In brief, the era of rights®® has diminished the deliberation on political and public actions to a
subsidiary role vis-a-vis the private sphere®’.

Consequently, in the world of governance of cyberspace, data rights are primally governed by
private law®®. In a hybrid public-private universe, public law’s substance is gradually being
replaced by concepts of individual rights and guarantees, whether they be fundamental rights
and human dignity in values or efficient and outcome-oriented action®. Thus, as the shape of
the state transitions from a centralizing government model to governance, the content of this
form is filled with values dictated by the private sphere*.

This camouflaging of public law analysis by state actions themselves is problematic, as it not

only permits the weakening of its substance but also contributes to the intensification of the

36 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade: Fragmentos de um dicionario politico,

Rio de Janeiro, Paz ¢ Terra, 2021.

¥Sabino Cassese explains that: “National governments make increasing use of private law. Contracts between the
state and private persons, once almost unknown (as they challenged the very idea of state sovereignty), are now a
common feature of state activity”. S. CASSESE, « New paths for administrative law: A manifesto », International
Journal of Constitutional Law, juillet 2012, wvol. 10, n° 3, pp. 603-613, disponible sur
https://academic.oup.com/icon/article-lookup/doi/10.1093/icon/mos038 (Consulté le 22 octobre 2023).

38 Concerning public data Valerie Varnerot observes : « D autre part, la distinction entre données publiques et
privées n’est ni exclusive ni méme principale en droit des données. Le clivage essentiel semble désormais
s’ordonner autour de la distinction entre données personnelles (..) et données non personnelles. (..).

L opposition entre données privées et publiques apparait alors comme une sous-distinction complémentaire a
celle de données non personnelles » V. VARNEROT, « La distinction droit privé/droit public en droit des données »,

in A. BAILLEUX, D. BERNARD et J. VAN MEERBEECK (&ds.), Distinction (droit) public / (droit) privé, s.1., Presses
de 'Université Saint-Louis, 2022, pp. 217-246, disponible sur http://books.openedition.org/pusl/27626 (Consulté
le 25 octobre 2023)..

3 Julie Cohen, when regarding information power states that “arrangements that exist to facilitate global flows of
extractive activity and that tend to treat protective regulation as network damage ”.J. COHEN, « Internet utopianism
and the practical inevitability of law », Duke law & technology review, 2018, pp. 85-96.

0 Lorenzo Casini — analysing the crisis at modern public law as a general realm, pointed for the possibility of the
situation in an analogy with Alice in Wonderland and the rabbit hole: «Like in Carroll’s “Rabbit-Hole”, there is
no guarantee that, when the values and legal mechanisms behind them are moved from one level to another, they
will remain the same » « “Down the rabbit-hole”: The projection of the public/private distinction beyond the state
| International Journal of Constitutional Law | Oxford Academic», s.d., disponible sur
https://academic.oup.com/icon/article/12/2/402/710350 (Consulté le 12 novembre 2023).
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fractures highlighted by Duguit in “transformations of public law” which are not only
metaphysical but also antagonistic and individualistic in their code.

In 1946, Michel Villey emphasized the tendency of modern society, to be an individualistic
civilization, inclined to conceive law in terms of the individual, focusing on rights, means, and

actions, thereby shaping the responses of the legal sciences*!.

Within this scenario, it is crucial to identify and analyze key aspects of state structure and public
law in a society navigating the informational paradigm and the data revolution from a distinct
analytical perspective. Concurrently, the legal researcher, engaged in the scientific enterprise,
possesses the privilege of theoretical exploration, testing hypotheses that can be reliant on
specific delineations.

Typically, state and power institutions are viewed through the lens of rights (fundamental,
human) and the duties stemming from these rights (management and control)**. The digital
constitutionalism approach*®, for instance, seeks to analyze power structures beyond the nation-
state through democratic procedures and fundamental rights.

Still, in the realm of public law, where the focus is not on extra-state power models but on the
core of public law concerning the state itself, the path should start from state action itself This
does not mean abandoning democratic procedures, nor does it imply interpreting public law
solely through the lens of democracy. Hence such a reading might limit the procedural nature
of law to democratic instruments or exacerbate the expansion of the civil sphere at the expense

of the political and public sphere. There is also a noticeable gapin digital literature,

4 M. VILLEY et M. VILLET, « I’idée du droit subjectif et les systémes juridiques romains », Revue historique de
droit frangais et étranger (1922-),1946,vol. 24, pp. 201-228, disponible sur http://www.jstor.org/stable/43844228
(Consulté le 13 janvier 2024).

42 In this sense, Jurgen Habermas states that "human rights and the principle of popular sovereignty are not by
chance the only ideas in whose light modern law can be justified. For these are the two ideas in which we end up
condensing those contents which, so to speak, are the only ones left when the normative substance of an ethos
anchored in religious and metaphysical traditions is forced to pass through the filter of post-traditional
Joundations”. J. HABERMAS, Facticidad y validez: sobre el derecho y el Estado democrdtico de derecho en
términos de teoria del discurso, s.1., Trotta, 2023, p. 164,.

43 This can be observed in the proposals of "digital constitutionalism". Without taking away the fundamental
relevance of the trend, what is emphasized here is that its vision starts from the defense of the fundamental rights
of individuals, in national, regional, and global aspects, to limit the powers of large digital conglomerates. In this
sense is the definition of Giovanni de Gregorio "What is being examined is the protection of rights and the exercise
of power across traditional territorial boundaries in a digital ecosystem that is increasingly fragmented, polarized,
and subject to hybrid powers. G. DE GREGORIO et R. RADU, « Digital constitutionalism in the new era of Internet
governance », International Journal of Law and Information Technology, avril 2022, vol. 30, n° 1, pp. 68-87,
disponible sur https://academic.oup.com/ijlit/article/30/1/68/6550367 (Consulté le 21 octobre 2023).
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especially in the legal field. This gap focuses on procedural and functional aspects based on the
theory of state power, which this research aims to address.

Therefore, to propose revised arrangements public law is viewed from the perspective of its
actions, studying their origins and legitimizations. Public law is understood not as a separate
entity (administrative and/or constitutional) but in the context of the interdependent nature of
state action models and how governance types demand its validity through public action. In
other words, the aim is to trace an alternative path** to the traditional examination of the digital
transformation of the state.

To conduct this proposal, the work follows a path that necessitates a deconstructive exercise®
of select political theories and law canons*, including in Brazil*’. This is followed by
a reconstructive exercise*® of public law in light of the governance model. Within this scheme,

public law will be highlighted by a renewed perception of state actions and law’s ontology

41 This path — already opened by literature— traverses through perspectives that question the established structures
of modern institutions, which can be examined by the French critical theory, such as the deconstructive approach
of Jacques Derrida. The author summarizes that deconstruction is about going deep and questioning: "What is "a
certain element? Deconstruction, is a thinking about the origin and limits of the question "what is?" The question
"What is?" has been commanded in Western history and philosophy J. DERRIDA, « Qu’est-ce que la
déconstruction ? », Commentaire, 2004, n° 4, pp. 1099-1100, disponible sur https://www.cairn.info/revue-
commentaire-2004-4-page-1099.htm (Consulté le 21 octobre 2023).

“Deconstructing is not a matter of destroying, but of questioning labels, especially ethnocentric assumptions,
which have contributed a large amount to the world, but have also taken a considerable amount away from it. E.
NASCIMENTO, « Introduction : Derrida au Brésil. Actes de mémoire et le pardon », in La Solidarité des vivants et
le pardon, Le Bel Aujourd’hui, Paris, Hermann, 2016, pp. 9-57, disponible sur https://www.cairn.info/la-
solidarite-des-vivants-et-le-pardon--9782705692070-p-9.htm.

‘“Emmanuel Jeuland, when studying law relations theory, made a connection within the French critical theory.
Jeuland uses French theory as a basis, especially its characteristics, such as the deconstruction and critique of the
state of law and society. These elements are used to highlight the legal bond as a distance between two parties,
involving a process of symbolization. For him, the French theory has a contribution to the field of law as critical,
forcing the jurist to reflect. It builds a representation of the world that implies the law while criticizing the law,
and highlights the institutionalized human relationship. Jeuland then proposes that the French theory can contribute
to uncovering a cosmology of law based on the central notion of the legal relationship. By this, law was not just
one of the domains, but of elaboration. It includes a theory of law that can be described as relationalist-
processualist. E. JEULAND, Théorie relationiste [sic] du droit: de la French theory a une pensée européenne des
rapports de droit, Issy-les-Moulineaux, LGDJ-Lextenso éditions, 2016.

“"The importance of Derrida's texts for Brazil academia, for instance, was explored in a book that recounts the
author's series of conferences in Rio de Janeiro. Indeed, from an earlier stage, Brazil drew particular attention to
his works, especially in the light of the distinctive nature of Brazilian colonialism, where his thinking led to
reflection on Brazil's colonial heritage, without, however, negating it. About: J. DERRIDA, La Solidarité des vivants
et le pardon, Paris, Hermann, 2016

“8That is the suggestion of Lorenzo Casini, that is, a reconstruction by « an integrated view of public law », since
« public law have progressively lost their unity: for instance, constitutional law is increasingly dominated by the
institution and practice of judicial review; most administrative lawyers have been overwhelmed by the
fragmentation of legal orders ». About: L. CASINI, « “Down the rabbit-hole”: The projection of the public/private
distinction beyond the state », International Journal of Constitutional Law, avril 2014, vol. 12, n°® 2, pp. 402-428,
disponible sur https://academic.oup.com/icon/article-lookup/doi/10.1093/icon/mou015 (Consulté le 12 novembre
2023).
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(1.1). That will lead to the proposition of a “digital state” political action model and a public
law adapted to this framework (1.2).

1.1 The methodology of a deconstructive path through the eyes of state actions

The thesis adopts an approach based on political and public actions, within a particular path (a
formula), in which the concepts of “state”, “society” and “public law” are used as categories,
the latter being corollary to the arrangements established between the former. Hence, the
research follows a specific path: it begins perceiving institutions as reflections of imaginaries,
progresses to employing concepts as analytical categories observed within certain rationalities,
views these categories from a particular perspective, and finally, establishes them as ideal types
to correlate them and declare their corollaries.

Thus, the initial remark is that institutions and their concepts are envisaged as reflections of
imaginaries. State and Law are human constructions - fictions - and as such, subject to
formation®. They rest on general ideas that mold a “spirif™>°, the comprehension of which is
»52

essential to understand how institutions operate’!. Concepts, in turn, “have a social existence

They are created, designed, and employed according to their utility in each epoch, and are

“Not only can they undergo shaping, but, as per Simone Goyard-Fabre, they warrant comprehensive
reconstruction. S. GOYARD-FABRE, « Les craquements de 1’édifice étatique », Archives de philosophie du droit,
2015, vol. 58, n° 1, pp. 339-354, disponible sur https://www.cairn.info/revue-archives-de-philosophie-du-droit-
2015-1-page-339.htm (Consulté le 19 octobre 2023).

%0 The concept of "spirit" is articulated in myriad works as a symbolic delineation. For example, Montesquieu
delineates the imaginary essence of what he terms the "Spirit of the Laws" encapsulating an era dominated by the
predominance of Legislative Power. Conversely, the Roman spirit epitomizes an epoch where the notion of
subjective right remained clusive, addressing public law through the lens of collective utility. In French, 'esprit
embodies both the semantic meanings of "spirit" and "mind." Conversely, in John Perry Barlow’s 1996 declaration
of cyberspace, he posited cyberspace as the “new home of the mind," signifying a novel realm where intellect and
digital essence converge. JP. BARLOW, A Declaration of the Independence of Cyberspace,
https://www.eff.org/fr/cyberspace-independence, consulté le 19 octobre 2023.

51 J. PrIBAN, « European Constitutional Imaginaries: On Pluralism, Calculemus, Imperium and Communitas »,
SSRN Electronic Journal, 2020, disponible sur https://www.ssrn.com/abstract=3807101 (Consulté le 20 octobre
2023)..

32 [bid.
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replaced by new semantic forces, including meanings that evolve. These concepts - stemming
from the imaginaries — escort the passage of time, societies and institutions™.

As articulated by Alain Supiot, akin to technique, religion, or arts, Law manifests as a cultural
entity, encapsulating the predominant worldviews of a specific epoch®*. Consequently,
comprehending this base is essential for elucidating the legal interaction between the state and
a networked ecosystem, as institutions transform parallel to the advancement of civilization and
social milieu®>.

A second observation entails employing concepts as categories, for the examination of their
correlations®®. This investigation engages three analytical categories: the state (modern/digital),
the society (individualistic/data-driven), and public law.

The objective is to illustrate the interrelations of these terms when viewed as categories. For
instance, the modern state establishes a correlation with a society that is both individualistic
and industrial, whereas the digital state is poised to align with a society driven by data®’. The
purpose is to show how categories, within a theoretical schema, have developed under
particular rationalities and how certain models are interconnected, with the modern state, public

authority law, civil society, and subjective law as examples®.

33 Ibid.

3 A, SUPIOT, La gouvernance par les nombres : cours au Collége de France, 2012-2014, Poids et mesures du
monde, Nantes] [Paris, Institut d’études avancées de Nantes Fayard, 2015.

Gaston Jéze states that "Law is, in truth, temporary, transitory, and will necessarily be modified by the
transformations of its environment. In other words, economic, sociological and political studies must underlie
legal studies. Law is alive”. G. JEZE, Les principes généraux du droit administratif, [1]: La technique juridique
du droit public frangais, Les principes généraux du droit administratif, Paris, M. Giard, 1925.

% As Antoine Bailleux points out, private, public, private law, public law are conceptual categories. Concepts work
as magnets, attracting institutions, places, and practices into a more or less narrow orbit, whose meaning is only
revealed when associated with nouns. A. BAILLEUX, « Tensions autour du public et du privé — les enjeux d’un
chiasme », in D. BERNARD et J. VAN MEERBEECK (€ds.), Distinction (droit) public / (droit) privé : Brouillages,
innovations et influences croisées, Collection générale, Bruxelles, Presses de I'Université Saint-Louis, septembre
2022, pp. 421-446, disponible sur http://books.openedition.org/pusl/27706 (Consulté le 17 octobre 2023)., p. IV.

57 In this reading, it is possible to identify the current of digital constitutionalism, which highlights that it should
be seen as "the reaction of European constitutionalism against the challenges to human dignity coming from new
technologies in the algorithmic society". G. DE GREGORIO, « The Rise of Digital Constitutionalism in the European
Union », 2019, disponible sur https://papers.sstn.com/abstract=3506692 (Consulté le 20 octobre 2023).

3This discourse does not seek to supersede elements of modernity or intrinsic legal frameworks. The objective is
to delineate the intricate correlations between existing schemas and elucidate how they were ascended as a form
of legislation that resonated with contextual coherence and relevance. This is not an endeavor to instantiate a tabula
rasa, nor does it aspire to abrogate the Brazilian juridical system or the doctrines of public law, particularly the
Brazilian Federal Constitution. Contrarily, it is perceived that it is plausible to invoke its emancipatory pluralistic
precepts to authenticate actions—both political and public—that transpire within a networked milieu.
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To comprehend these correlations, one situates them within two distinct rationalities™,
illustrated through the metaphors of the modern machine and informational cybernetics®.
From these rationalities, treated as paradigms®!, categories are identified, in their imaginaries,

concepts, and correlations.

Establishing a specific epoch as a paradigm is of substantial relevance as this leads to more
profound transformational impacts and deeper restructuring impacts®?, especially for theoretical
purposes in which paradigms®® are presented for examination in certain categories and their
correlations.

For instance, the endeavor is to demonstrate that modern Western public law is a corollary of
the modern state model of political action, in the form of the modern machine. Conversely, the
public law of the digital state could be conceived within the rationality of informational
cybernetics®*. From this perspective, the vocabulary of this imaginary, with its concepts, will

condition the forms of state action.

These rationalities support the examination of a specific object, the state models, and their
corollaries. As elucidated, it concentrates on the perspective of political and public action.
Rather than conducting an analysis grounded in individuals and their fundamental rights, with

freedoms preserved by the rule of law through a universal legal order, the intention is to trace

% As Michel Villey explains, rationalities depend on the mentalities and discourses of an era. M. VILLEY, La
Formation de la pensée juridique moderne, cours d’histoire de la philosophie du droit, 1961-1966, Paris,
Montchrestien, 1968.

®The excerpt from John Perry Barlow's declaration of cyberspace summarizes this distinction, which will be
further explored throughout the thesis. In his terms: "Governments of the industrial world, weary giant lords of
[flesh and steel, I come from cyberspace, the new home of the mind”. JP. BARLOW, « A Declaration of the
Independence of Cyberspace », op. cit.

6! The theory of paradigm shifts can be a useful analytical tool to account for changes, using paradigms as ideal
types that schematize a reality but do not correspond to a reality in all its potency. That is, realities are examined
only through the filters of concepts, theories, and values. T.S. KUHN, The structure of scientific revolutions,
International encyclopedia of unified science. Foundations of the unity of science, v. 2, no. 2, Chicago, University
of Chicago Press, 1970.

2By paradigm, says Thomas Kuhn, “represents the whole constellation of beliefs, values, techniques, etc., shared
by the members of a given community". A. BIRD, « Thomas Kuhn», in EN. ZALTA (éd.), The Stanford
Encyclopedia of Philosophy, s.l., Metaphysics Research Lab, Stanford University, 2022, disponible sur
https://plato.stanford.edu/archives/spr2022/entrieshomas-kuhn/ (Consulté le 21 octobre 2023).

63 According to Kuhn's framework of scientific revolutions, “A scientific revolution is the rejection of a paradigm
and the adoption of a new paradigm”.

1 Norbert Wiener, in 1948 founded what is known today as the science of cybernetics. Cybernetics understands
information as the content of the exchanges one makes with the outside world. In Norbert Wiener's terms,
cybernetics deals with the “scientific study of control and communication in the animal and machine. Herein,
"Cybernetics" denotes a unique imaginary, distinct from the machine's imagery, as will be demarcated throughout
the thesis. N. WIENER, Cybernetics or Control and Communication in the Animal and the Machine, s.1., The MIT
Press, octobre 2019, disponible sur https:/direct.mit.edu/books/book/4581/Cybernetics-or-Control-and-
Communication-in-the (Consulté le 19 octobre 2023).

27


https://plato.stanford.edu/archives/spr2022/entrieshomas-kuhn/
https://direct.mit.edu/books/book/4581/Cybernetics-or-Control-and-

Introduction

an alternative route. According to André-Jean Arnaud, accepting a unitary vision or a plural
perspective of what law is, has different effects on legal analysis and interpretation®. Following
this reasoning, starting from the study of other areas of knowledge, one can reach conclusions
different from those promoted by a given political/legal scheme through the definitions studied

in them®®.

In other words, the examination does not focus on fundamental rights, liberties, social rights,
or the principles of freedom and democracy. Instead, the analysis is framed through the lens
of the state’s political action, allowing for an exploration of both its origins and its subsequent
ramifications.

This focus could lead the reader to question the lack of emphasis on rights or even data law.
But, as has been pointed out, the path of the research is conducted not by rights, but from state
actions.

The perspective of considering public law through political action values finds limited
representation. Charles Taylor, for instance, notes that classical political and moral theories
primarily anchor their discourse within freedom being the “ultimate good” and the free agent
taking center stage in actions concerning oneself. From this perspective, political action should
enable individuals to transition from a state of mutual dominance, where their ability to act is
constrained, to a condition of freedom, epitomized by their effective autonomy®’.

Hence, one understands that the intricate interplay between political and public actions in the
realm of public law definition is noteworthy, especially in their central role of assessing
legitimization and actor engagements within public spaces. Thus, starting the investigation at

the state’s role as a political action ideal type and structuring research from that vantage point

% In this context, the differentiation posed by Emmanuelle Bernheim is relevant. According to this legal scholar,
law serves as the focal point of contemplation. The jurist delineates its boundaries with precision and clarity,
articulating what constitutes justice. Depending on the theoretical framework adopted, a jurist might confine their
perspective to statutory law. Conversely, a sociologist perceives law as a subject for contemplation, examining it
in its most expansive and intricate dimensions, thereby expanding the concept to encompass emerging forms of
normativity. E. BERNHEIM, « Le “pluralisme normatif” : un nouveau paradigme pour appréhender les mutations
sociales et juridiques ? », Revue interdisciplinaire d’études juridiques, 2011, vol. 67, n° 2, pp. 1-41, disponible sur
https://www.cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2011-2-page-1.htm.

The researcher starts from "paradigms whose adoption leads to the discovery of radically different solutions fto
the problem of the possible clash between law and social practices”. A.-]J. ARNAUD, « Droit et Société. Un
carrefour interdisciplinaire », Revue interdisciplinaire d études juridiques, 1988, vol. 21, n° 2, pp. 7-32, disponible
sur https://www.cairn.info/revue-interdisciplinaire-d-ctudes-juridiques-1988-2-page-7.htm.

67C. TAYLOR, « Résonance et théorie critique », Réseaux, 2022, vol. 235, n° 5, pp. 47-71, disponible sur
https://www.cairn.info/revue-reseaux-2022-5-page-47.htm (Consulté le 25 octobre 2023).
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offers a renewed perspective on the principles and values of public law, derived from political
action correlations rather than interpretations that come from the private realm.

In addition, public law is studied here as a framework of political and public actions®®. Thus,
political actions, their origins, legitimacy, values, and purpose dictate the tone of the research,
which will demand an interdisciplinary approach, not only concerning state theories, but also
economics, political science, and public management. Consequently, it is within this dialogue
between transversal concepts amidst disciplines that a public law of the digital state will be
significant.

It is posited that changes in institutional schemes, societies, and social relations interconnect,
demanding legal observation of such developments. Relevant to this interpretation are, for
instance, the remarks of German jurist George Jellinek. When shaping his general theory of
public law, he highlighted the need to examine the law under social changes®®. Furthermore,
Bertrand Cassar, analyzing the alterations of the digital revolution, suggests a legal
transformation, a phenomenon transfiguring social interactions into the realm of legal norms
by dexterously adapting the law to emerging practices and conventions’.

Therefore, social changes could serve as a catalyst’! for theoretical advances in the human and
social sciences’. To be understood, one must acknowledge such modifications.

Moreover, both the chosen subject matter, the digital era and a data-centric society, and the
legal focus, (Brazilian public law), demands an interdisciplinary approach. It is a consensus that

the digital revolution has profound effects on society. Despite this, non-unusual law scholarship

®8For Lorenzo Casini, its joint examination justifies a more unified vision of public law itself. Within that, he
proposes that « The time has come to re-establish a unitary and systematic perspective on public law in general.
Such an approach, however, should not be purely legal ». L. CASINI, « Down the rabbit-hole », op. cit.

% His significance within this dissertation is further underscored by his seminal role in articulating the contours of
the general theory of the state. This pivotal contribution paved the way for the evolution of a subjectivist
interpretation of public law, a transformation that will be explored in greater depth in subsequent sections of this
study. on. G. JELLINEK, La déclaration des droits de I’homme et du citoyen: contribution a I’étude du droit
constitutionnel moderne, Country: FRin-8°. Le texte se trouve dans la collection intitulée : « Staats- und
volkerrechtliche Abhandlungen », I 3., trad. par Georges FARDIS, Paris, A. Fontemoing, 1902

0B. CASSAR, La transformation numérique du monde du droit, PhD Thesis, Université de Strasbourg, 4 décembre
2020, disponible sur https://theses.hal.science/tel-03121576 (Consulté le 20 octobre 2023).

"1 One explanation is that the theoretical foundations of various fields of knowledge often include assumptions
that are considered to be unquestionable about how the world works, and that are even accepted as logical truths.
These assumptions can become anachronistic, which leads to the realization that some fundamental postulates
need to be revised. This is the case, for instance, of the connection between the public interest and public law to
the figure of the State. P. DUMOUCHEL et R. GOTOH (éds.), « Frontmatter », in P. DUMOUCHEL et R. GOTOH (éds.),
Revisiting the Dichotomy of the Universal and the Particular, New York, Oxford, Berghahn Books, 2015, p. [-1V,
disponible sur https://doi.org/10.1515/9781782386940-fm (Consulté le 20 octobre 2023).

72 J. CHEVALLIER, « Vers un droit postmoderne ? Les transformations de la régulation juridique », Revue du droit
public et de la science politique en France et a I'étranger, 1998.
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insists on dealing with the digital era in the same way as the physical universe, which conduces
inevitable gaps and regulatory inadequacies.

As Marcel Leonardi points out”?

, a jurist who works with airspace does not necessarily, needs
to discern how an airplane works. The same cannot be said with the digital era. How to regulate
people’s protection and security when considering digits in a reticular environment? How to
regulate open data, its access, and ownership without understanding how value production
works in cyberspace? Is it made by data, by information, by knowledge? Are these words
synonymous? Do they have the same eftect?

A closed analysis of law’* does not coincide with the object of study itself, a digital state in a
data society. As legal scholar Julie Cohen identified in cyberspace analysis, its isolated study
may lead to research failures’. Thus, the lack of interdisciplinary investigation isolates the
discipline and impoverishes the research. Moreover, as stated by Sabino Cassese, public law
must reestablish its position within the social sciences (not only economics but also politics)
and reconnect with its historical roots. As public law is characterized by path dependence and
institutional layeredness, history is a crucial analytical tool. So, “In a plural and open world, in
which legal orders communicate, methodological nationalism, exceptionalism, and limited

contextualism become obsolete” 7. Thus, André-Jean Arnaud states that in the face of the

verification of law as a historical and cultural phenomenon, it is necessary to incorporate the

73 M. LEONARDI, Fundamentos de direito digital, Sio Paulo, SP, Brasil, Thomson Reuters, Revista dos Tribunais,
2019.

" According to Eros Roberto Grau: “The view of law as a "closed” science turns the dogmatist into a poor
technologist or technocrat, nothing more than a mere leaguer”.

Original: “4 visdo do Direito como ciéncia "fechada" transforma o dogmdtico em um pobre tecnolégo ou
tecnocrata, nada mais do que um mero leguleio”. E.R. GRAU, « O Estado, a liberdade e o direito administrativo »,
Revista da Faculdade de Direito, Universidade de Sdo Paulo, janvier 2002, vol. 97, pp. 255-266, disponible sur
https://www.revistas.usp.br/rfdusp/article/view/67545 (Consulté le 29 octobre 2023).

Julie Cohen points out that the literature on cyberlaw has developed in almost complete isolation from the
literature on the digital. According to the author, due to this isolation, cyberlaw analysis of the network is poorer,
which leads to a misreading of cyberspace and causes anachronistic legal protections J. COHEN, « Studying Law
Studying Surveillance », Surveillance & Society, juillet 2014, vol. 13, n° 1, pp. 91-101, disponible sur
https://ojs.library.queensu.ca/index.php/surveillance-and-society/article/view/law (Consulté le 9 février 2024).
75S. CASSESE, « New paths for administrative law », op. cit.
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phenomena of society, to merge various fields of knowledge”’, taking care not to transpose
concepts suitable from one discipline, to another without careful consideration’.

A further relevant consideration is that the thesis examines specific segments, employing ideal
types™ as its methodological framework. It does not aim to replace existing models but to
identify them and their accompanying concepts within a unique interpretative background®’.
Henri Boullion, when exploring the ramifications of governance in administrative law, asserts
that government, as an ideal type, epitomizes the conventional model of modern political
action. Conversely, the era of governance symbolizes, still within the framework of the ideal
type, a transition to a novel political epoch, which he denominates the postmodern political
model. For him, this is characterized by the dissolution of the collective interest, the ascendancy
of authoritative power, and hyper-individualism. Correspondingly, Jacques Chevallier, while
conceptualizing, also in terms of the ideal type, a model of postmodern political action,
characterizes governance as a form of political action inherent to the postmodern state and
utilizes it as a lens for analysis®'. Concurrently, there emerges a need to scrutinize public action

and the underpinnings of public law, in light of the political action model.

Within this rationale, three state political action models are delineated, each represented as an

ideal type®?.

"7 G. JELLINEK, La déclaration des droits de I’homme et du citoyen : contribution al’étude du droit constitutionnel
moderne, Country: FRin-8°. Le texte se trouve dans la collection intitulée : « Staats- und vélkerrechtliche
Abhandlungen », 1. 3., trad. par Georges FARDIS, Paris, A. Fontemoing, 1902
78 This is a mention made during the preface of the Journal of Law and Society, in which the objective application
of law, imposed in the first edition of the journal by Hans Kelsen and Leon Duguit, was denounced. "7here are
some of us who have struggled, in one way or another, with often very similar arguments, with the scientific
explanation proposed by these authors. We denounce the approach of our predecessors, which tended to purify
the object, and we group, precisely on behalf of its impurity, not so much out of a spirit of contradiction, but
because our research has taught us that law is a historical, cultural and social phenomenon, but a logical one,
which allows us not to reject the hypothesis that there is room for the study of the types of rationality that animate
it; and to invite to collaboration all those who claim to have an aptitude and a propensity for the study of social
phenomena". A.-J. ARNAUD, « Droit et Société. Un carrefour interdisciplinaire », op. cit.
"The definitions of Max Weber's ideal type are used here, which is "neither historical reality nor authentic reality
.. and has no other meaning than that of a purely ideal limiting concept in which we measure reality and with
which we compare it". M. WEBER, Essais sur la théorie de la science, Recherches en sciences humaines, n° 19,
Paris, Plon, 1965.
80Ideal types are useful to employ as schematic support for model analysis, without claiming to describe real or
precise situations, but representations. H. BOUILLON, Le droit administratif a I'ére de la gouvernance, op. cit.
81 About, H. BOUILLON, ibid. ; J. CHEVALLIER, L Etat postmoderne, 5° éd., Paris, France, LGDJ, 2017
82By ideal type, Max Weber wanted to highlight an interpretation of the sense of the concepts employed in social
sciences. E. UNIVERSALIS, « Idéaltype, idéal type ou type idéal », Encyclopeedia Universalis, s.d., disponible sur
https://www.universalis.fr/encyclopedie/idealty pe-ideal-type-type-ideal/ (Consulté le 21 octobre 2023).
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Introduction

The first model is that of the sovereign government, construed as a category that embodies the
model of political action of the modern state®®, related to modern society (individualistic and
industrial). It is the driver of modern law and summa divisio (dichotomy), based on the
imaginary of the rational subject®*.

The second model corresponds to the postmodern® political action of governance®®, marked
by the autonomy of society, the resurgence of hybrids, the publicization of the private®’, and
the privatization of the public. It is within this model that the implementation of information
technologies in the public sector is identified (initially as accessories).

The third, in terms of the ideal type, - corresponding to the propositional bias of the present
research - resides in the conjecture of a model of political action of network governance,
attentive to relations in a data-dependent society and the necessity to conceive public law
attentive to these schemes.

In this way, the state, as an analytical category, is understood and described as a mode of
political action. Its actions and legitimacy are shaped by the dynamics between institutional
models and social relations, set within a distinct imaginary.

These models will subsequently guide the trajectory of the thesis, ensuring a comprehensive
and academic examination. In summary, the thesis begins with a correlation analysis along

three categories: state, society, and law.

83 This thesis posits that the Modern State’s political action model emerged from the modernity paradigm tailored
to the Western society of the rational subject.

8 About: RM. Fonseca, « COSTA; Pietro. Soberania, representagdo ¢ democracia: ensaios de historia do
Pensamento Juridico. Curitiba: Jurua, 2010. 297 p. », Revista de Politicas Piiblicas, 15, M. VILLEY, La Formation
de la pensée juridique moderne, cours d’histoire de la philosophie du droit, 1961-1966, op. cit. ; A. SUPIOT,
« Aux origines des Etats : la souveraineté de la limite. (La geste gaullienne a la lumiére de I’histoire des
institutions) », Revue Défense Nationale, 847, S. GOYARD-FABRE, « L ordre juridique et la question de son
fondement dans la philosophie du droit contemporaine en France », L Evolution de la philosophie du droit en
Allemagne et en France depuis la fin de la Seconde Guerre mondiale, Paris cedex 14, Presses Universitaires de
France, 1991

85 Regarding postmodernity, the possibility of its identification through "structural vectors" should be clarified.
This approach allows a dynamic understanding of the changes, defining them through vectors and not by historical
milestones. Among the vectors are, the end of the collective belief in "meta-reports"; the end of the belief in and
legitimization of great universalizing concepts; the breaking down of binary oppositions such as "public and
private". Thus, post-modernity is used to identify, in a preliminary way, the social form that emerges from the
second half of the twenticth century onwards under the ballast of electronic means of communication. One does
not intend to discuss its theoretical pertinence or accuracy. E. TRIVINHO, A Democracia Cibercultural: Logica Da
Vida Humana Na Civilizagdo Mididtica Avangada., Sdo Paulo, Paulus Editora, 28 septembre 2022.

8 J. CHEVALLIER, « La gouvernance, un nouveau paradigme étatique? », Revue francaise d’administration
publique, 105-106

87'S. CASSESE, « New paths for administrative law », op. cit.
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Thus, this perspective is embraced to scrutinize, in terms of ideal type, the models of political
action that underpin the modern state, the postmodern state, and by extension, the core
proposition of the thesis, which relates to the model of political action of the digital state,

correspondent in network governance and its concurrent public law.

1.2 From the reconstruction of political action by the digital state model to a public law of

responsibility

The thesis proposes to establish, based in the identification of correlations, a deconstructive and
reconstructive investigation. Firstly, by highlighting the existing gaps in public law (in the
pyramidal and dichotomous aspect), which blend public purposes and legitimations. Is by this
deconstruction that an original ideal type of political action adapted to a networked society, and
therefore naturally relational, will be proposed. The second point, thus, lies in adapting public
law to this type, which is done from the concept of responsibility.

The First Chapter of the thesis examines the origin and legitimization of modern and pre-
modern state actions, to expose the incompatibility of public law with a network society. That
incompatibility is related to the ontological structure itself, the autonomous vision, which
corresponds to an imaginary and guides both the model of political action and its relationship
with society, as well as the corollaries of this arrangement, including modern law, conceived as
an autonomous right.

First Chapter, then, discriminate the imaginaries within their ontologies
(machine/autonomous, cybernetic/interactive) and their relevance at shaping institutions and
social relations. Chapter 2, in turn, highlights how the digital transformation of the state is
occurring in Brazil, with the emergence of a postmodern political action model governance is
considered here as a category that defines the type of political action and conditions the
interpretation of public law itself, as posited. Two models of governance are exposed.

The democratic governance, considered as an ideal type linked to the Brazilian constitutional

design, bringing fundamental rights, democratic participation and judicial review.
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Further, the good governance will refer to a type attached to the individualism and the
managerial logic into the public sector®®.

Based on this analysis, the Second title of the First Part investigates the reconstructive bias
of political action, defining the digital state from the correlations between state and society.

If the modern state (sovereignty) was correlated with and used as its code an individualistic
society, the digital state uses a data-dependent society as its code.

Chapter 3 and Chapter 4 of the thesis propose delimitating the digital state as an ideal type of
political action, that of the network governance, which uses a data-driven society as its code
(oriented), and plural manners as forms. Within this scenario, Chapter 3 reposits the material
criterium of public law into the Brazilian public law regime. Aiming to move from the
subjectivist form of public law, suggesting a reposition of public law within the digital state.
Which instrumentalizes the data-driven society by its material criterium, justified by the good
government approach, defending both a law of the res publica (the common good) and
relational (cybernetics). Chapter 4, then, debates public value as a management concept and
how it can be translated into the legal discipline.

The Second part of the thesis deals with the application of the “reconstructed” elements,
particularly in the realm of digital government. This arrangement will be examined and
presented through a unique model and ideal type of the “Digital State”. In this model, the
vocabulary of public law is not constructed anew but adapted to the environment in which it
operates using existing concepts, repositioning its core, and legitimization. Thus, firstly,
governance as a type of political action will employ responsibility as a type of public action,
and the legitimacy of both these concepts will be based on the well-being of the community
(common good or public interest, respectively). Secondly, these state actions will be examined
in light of their imaginaries and the society they interact with, in this case, cybernetics and the
data society.

Chapter S will address the organization of political action, whose regulatory function (by the
nature of governance), coupled with the networked environment, gives rise to a distinctive form

of regulation, a techno-regulation introduced from the design stage. This techno-regulation is

8 H. BOUILLON, Le droit administratif a ’ére de la gouvernance : les idées politiques du droit administratif,
Country: FR24 cm. Bibliogr. p. 185-197. Index., Paris, Mare & Martin, 2021 ; J. CHEVALLIER, L Etat
postmoderne, op. cit. ; F. FILGUEIRAS, « Indo além do gerencial: a agenda da governanga democratica ¢ a mudanga
silenciada no Brasil », Revista de Administragdo Piblica, 52
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developed from the logic proposed in previous chapters, namely, the digital state as an ideal
type and within a specific approach to network governance.

In this sense, while criticizing and pointing to the conundrums of digital transformation focused
on user experience, an approach centered on data-driven government is advocated, equally
demanding a design attentive to the values that underpin political action, i.e., the common good.
Based on this, and from the perspective of data flow (and not an autonomous view of law),
there is a pursuit of a decentralized organizational architecture, in other words, government as
a platform and orchestrated governance, which can present an alternative in a federative state
model such as Brazil.

Chapter 5 will address the perspective of political action, and its materialization in governance
— including juristically— from the standpoint of concrete validation of public action.

Thus, as the modern type had authority and legality as its principal figure, network governance
will utilize responsibility as the preeminent category of public law (Chapter 6), especially as
it can encompass the broad employment of the concept, involving procedural and evaluative
criteria. While the investigation of this principle in the legal system requires verification of
transversal concepts, it is conceivable to consider its disposition through notions that suit the
studied environment.

Consequently, Chapter 7 and Chapter 8 of the research deal with the concept of responsibility
regarding the pillar concepts of contemporary law, freedom, and equality. If freedom is the
concept that confers the right of data flow in the networked environment, its functional nature
justifies a specific legal regime of the digital state stemming from the concept of a public regime
of informational due process (Chapter 7).

Thus, employing the perception of the instrumental dimension of data rights, and analyzing
from political and public actions, responsibility is examined as a condition to be investigated
as a starting point for the establishment of a legal regime within the digital state. If network
governance allows for the exercise of a relational perception of law, it implies and enables
conceiving a functional definition of responsibility from a given context.

Furthermore, the network aspect will relate to various types of responsibility, as well as to the
idea of an informational separation of powers (Chapter 8). By determining that the ecosystem
and accountability have multiple facets, it is possible to examine its dimensions and respective

conformities. Finally, the reading of information governance places a multiple duty of
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responsibility, which occurs according to levels of action and manages responsibility for a
broad scheme.

In sum, the fundamental shift from the network governance model does not lie in creating new
concepts, but in repositioning legitimizations and values, within concepts of governance and
accountability that are established in public law and digital law.

Alongside this backdrop, the hypothesis to be explored in the present work is that “Brazilian
public law, when applied to the digital state and a data-dependent society”, requires
adaptation® to address the dilemmas of a data-dependent society not responded to by
traditional public law.

The objective is to consider the adaptation of public law from the perspective of political and
public actions of the state, defining the digital state as a proper category, connected to a data-
dependent society.

Thus, this objective will be pursued by:

i) exploring alternatives to the dichotomous conception of law, establishing a structure adapted
to the characteristics of a data society while being attentive to the Brazilian social state,
achieved through the perception of political and public actions, not through subjective criteria
or fundamental rights (First part),

ii) examining the implications of public law conceived for a political action model of the digital

state on the structure of government. As well as, the issues of responsibility in a data society,
based on the standards of governance adequacy, in the context of freedoms, equalities, and their
challenges (Second part).
In doing so, this research aims to contribute to the vision of public law adapted to an ideal type
of digital state, linked to a data-dependent society, by projecting a functional and theoretical
political and legal structure for the digital state in Brazil. The thesis argues that the
establishment of law and state actions should be based on functional/relational criteria rather
than autonomous requirements. It presents itself as an alternative to the dichotomous option of
classical public law of state power or good governance, studying the conditions under which
this might be feasible.

state power or good governance, studying the conditions under which this might be feasible.

8 Etymologically, adaptation stems from the Latin accessus, which means "approach, arrival", and accedere,
which means "fo arrive in". In turn, the origin of reconfiguration refers to a construction, a new mold, "fo give
shape", and "to give a complete form". While one approaches, in a perspective, therefore, reactive, the other has a
more active side.
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Part One Data-driven society as a vector for the development of public law for the digital state in Brazil

Title 1. The Digital State, an emerging reality within insufficient

legal framework

“Whether one thinks of the State as a purely normative
order or as a Leviathan (...) these are only products of the

mind” *°

First Part of the thesis aims to think about the definition of the digital state, as an ideal type of
political action, correlated to a data society, requiring Brazilian public law adaptation to such
specificities. Title 1 examines the incompatibilities between the public law of authority and the
informational society, as well as the inadequacy of corporate governance for digital
transformation. Title 2 proposes the model of political action of the digital state, that of
“network governance”, attentive to data society. The Title also investigates the notions of
public value and digital government. It also delimits the legal perception of public interest in

Brazilian law as a concept of public law adapted to the Digital State model.

%0 M. STOLLEIS, « Image et réalit¢ de I’état en Allemagne de 1’ouest (1945-1960)* », Droits, 2009, vol. 49, n° 1,
pp. 135-158, disponible sur https://www cairn.info/revue-droits-2009-1-page-135.htm.
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Chapter 1. The incompatibility of “public power” public law for a

networked ecosystem

“They became impoverished without having lost anything,
simply because everything around them changed and they

2991

didn’t change

The First Chapter ambitions to demonstrate that public law of public power of authority is a
corollary of the modern state's model of political action, which was designed in consideration
to a structure of a modern and industrial society, by the code of the individual's autonomy, in
the spirit of the metaphor of the contemporary subject machine. At the same time, the
networked society correlates to the metaphor of cybernetics and encompasses a contrasting and
unique imaginary. Hence, a public law designed for the machine cannot align with structures
attuned to the cybernetics' imaginary. Section 1 delves into the organization of the values
intrinsic to the imaginary of the machine and distinguishes them from the cardinal elements of
society that surface in the imaginary of cybernetics, while Section 2 aspires to explore the
genesis and legitimacy of public law, emanating from the essence of modern political

enactments.

Section 1: Network society emergency as a vector for the state political

action transformation

In the convergence between legal structuring and state power in modern political philosophy,
Law, in an expansive sense, encompasses both private and public realms?. As a phenomenon

of modernity, public law is intrinsically connected to modern rationality, portrayed by a specific

! This initial chapter invokes the reference to Rousseau to illustrate how the incompatibility of public law with
the power of authority arises because it was instituted for a model of political action of a Modern State for a
Western industrial modern society, thus, it is inherently incompatible with a networked society. J.-J. ROUSSEAU,
« ATHENA - Discours sur 1’Origine et les Fondements de 1'Inégalité parmi les Hommes. »

92 Modern law great division. N. BOBBIO et al., Dicionario de politica, Brasilia, UNB, 2010., p.350.
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and autonomous characteristic®®. Accordingly, the contemporary designation of Brazilian

public law”* has roots in Western modernity®>.

Hence, any thorough exploration of public law, even when focusing on data society and the
digital state, requires a comprehensive analysis of the modern state and its theoretical

foundations®®.

Public law can be described as a normative order connected to the state—as the institution with
power —consisting of two dimensions: a political one, which means a mode of political action,
and a public one, representing a mode of public action’”. Political action and public action are
interdependent and their relationship changes in response to the ideal type of the state model®®.
Both political and public actions (with their characteristics), as well as their foundation, origin,
and legitimation, are linked to arrangements between institutions and society, and are also tied

to a given rationality.

Michel Stolleis highlights the intertwined nature of the general theory of the state and public

law, acknowledging them as offspring of a common ancestor — general public law*.

93 J. VAN MEERBEECK et T. LEONARD, « Le droit subjectif : noeud gordien de la distinction entre droit public et
droit privé ? », in A. BAILLEUX, D. BERNARD et J. VAN MEERBEECK (éds.), Distinction (droit) public / (droit)
privé, sl, Presses de U'Umniversité  Saint-Louis, 2022, pp. 321-365, disponible sur
http://books.openedition.org/pusl/27671 (Consulté le 29 octobre 2023).

9 E. GABARDO et D.W. HACHEM, « O suposto carater autoritario da supremacia do interesse publico € das origens
do direito administrativo: uma critica da critica», Direito administrativo e interesse puiblico: estudos em
homenagem ao Professor Celso Anténio Bandeira de Mello. Belo Horizonte: Forum, 2010, pp. 155-201..

5 The concept of modernity refers to a specific socio-historical context, which allows the understanding of the
Western mode of construction, delimiting at this point the criteria posed by Anthony Giddens (industrial society,
nation-state, legitimate force). A. GIDDENS, Capitalism and modern social theory : an analysis of the writings of
Marx, Durkheim and Weber, Cambridge New York Melbourne [etc.], Cambridge university press, 1991.

%6 In this first part of the thesis, it is not intended to proceed to a deepening of legal notions, but to examine the
terms as categories and their relations within the constructions of the Modern State and Western modernity. The
idea is to deal with the models of political and public action, as categories, and their correlations with models in
ideal types of State. The research is done in an interdisciplinary way.

7 While the former (political action) is traditionally listed in the constitutional law department (the area that will
deal with rights, structures), public action will be the constitution in action, that is, the public aspect of the political
dimension of the state (the government), being, therefore, the public a consequence of the model designed with
attention to the political action model. This division is little explored in the doctrine, but it is understood to be
fundamental, because it is from this division that one identifies the correlation between political and public, and
how the latter depends on the former. Furthermore, it is from this correlation that one can identify the gaps in the
mutation of contemporary law.

8 J. COMMAILLE, « Sociologie de 1’action publique », in Dictionnaire des politiques publiques, e éd., Références,
Paris, Presses de Sciences Po, 2019, pp. 576-584, disponible sur https://www.cairn.info/dictionnaire-des-
politiques-publiques--9782724625110-p-576.htm.

9 M. STOLLEIS, « Droit naturel et théorie générale de I’Etat dans I’Allemagne du XIXe si¢cle », Le Débat, 1993,
vol. 74, n° 2, p. 63, disponible sur http://www.cairn.info/revue-le-debat-1993-2-page-63.htm (Consulté le 24
octobre 2023).
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Title 1 The digital state, an emerging reality within insufficient legal framework

This connection underscores the importance of grasping the origins and legitimacy of the
modern state. Although these elements are distinct, they are interconnected and influence the
entire system. Accordingly, it becomes imperative to reassess the presuppositions legitimizing
the aforementioned models of state political and public action. The alleged incompatibility,

therefore, originates from the very imaginary from which public law is formed!%°.

That is, if the political action model of the modern state was shaped within the paradigm of
modernity for Western society of the rational subject, the political action model of a digital state
must contend with elements such as virtual space and the existence of various actors in
active/passive interactions, requiring a foundational mold of a structure that is compatible with
these peculiarities!®!. Thus, public law stems from the process of codifying and protecting the
autonomy of the individual, while the public law for the digital state will have to deal with a

data-dependent society.

A clarification is necessary, specifying that: i) the modern state, in this context, interpreted as
a model of political action under sovereign government, shaped the framework of public law
and the paradigm of public action, encompassing its architectural and internal organization, ii)
this modern state found its conceptual genesis within a unique code (the individual) and a
distinct structural design (pyramidal). This conceptualization experienced further refinement
with the establishment of the rule of law, drawing a demarcation between the state and Society,

and separating political power from economic dominion through the institution of dichotomies.

Consequently, the traditional categories of political and public action (govermment and
authority'*?), along with their foundational premises and legitimizations, converge to form the

authoritative fabric of public law.

To comprehend this premise thoroughly, it is imperative to contextualize the inception of data-
driven society, thereby accentuating the disparities between the respective imaginaries—herein

represented by the machine (§1) and that of cybernetics (§2).

19 B, BARRAUD, Le droit postmoderne: une introduction, Country: FRill. 22 cm. Bibliogr. p. 291-311., Paris,
I’Harmattan, 2017

191 J. HABERMAS et R. de AGAPITO SERRANO, Tiempo de transiciones, Coleccion estructuras y procesos. Serie
Filosofia, Madrid, Trotta, 2004.

102 1 refers, therefore, to the search for the origin of the modes of legitimation of state political and public actions.
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§1 Modern state model imaginary, the machine

In establishing the state as an ideal type of political entity, it is essential to delineate the social
relationships, collective beliefs, and the normative codes that constitute its framework. Georg
Jellinek delimits the notion of the modern state. The concept, though not univocal, deals with

the correlation of the unity of power and the individual'®.

Consequently, it is imperative to scrutinize the model as an ideal type, acknowledging its
distinctive features and the relationships it fosters (A), while concurrently considering the
conceptualization of the individual subject (B) inherent within it. This examination extends to
the construction of the modern state's conceptual framework (C), as it shapes and is shaped by

the prevailing socio-political imaginaries.

A. Modern political action correlations

In terms of an ideal type, the modern state embodies a form of rationality that is
circumstantial'®. Tt comprises distinct elements and represents the institution embodying
political power in the context of Western modernity, having established its sovereignty through
a contractual will, though not without certain nuances!'%. Characteristically, as a political action
ideal type, it manifests as a centralized government, vested with the authority to create and
enforce laws, maintaining a monopoly over the legitimate use of force within a specified

territory. This framework can be identified as part of the “statist paradigm™ in accordance with

1%Which relates the modern state to the values of modernity, recason and the individual. G. JELLINEK, La
déclaration des droits de 'homme et du citoyen: contribution & I’étude du droit constitutionnel moderne,
Bibliothéque de lhistoire du droit et des institutions, n° 15, Paris, A. Fontemoing, 1902, disponible sur
http://gallica.bof fr/ark:/12148/bptok68603t (Consulté le 20 octobre 2023).

19 M. VILLEY, Formagdo Do Pensamento Juridico Moderno, A, s1., Editora WMF Martins Fontes, 23 juin 2022.
195 S GOYARD-FABRE, « Les craquements de 1°édifice étatique », Archives de philosophie du droit, 2015, vol. 58,
n° 1, pp. 339-354, disponible sur https://www cairn.info/revue-archives-de-philosophie-du-droit-2015-1-page-
339.htm (Consulté le 19 octobre 2023).
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Antbénio Manuel Hespanha’s terminology!®. This systematized scheme, which has significantly
shaped the development of public law, notament the french model'”.

108 articulates that the rule of law in

Within the Brazilian legal context, Hely Lopes Meirelles
Brazil encompasses three fundamental and indissoluble elements: the population, the territory,
and a sovereign government!?’. In parallel, Paulo Bonavides underscores that the essence of the
modern state is firmly grounded in the legitimacy of power. In the context of public law,
authority emerges as a mode of public action intrinsically tied to the sovereign government
model, both of which find their core legitimation in the public interest. As a concrete form of
state legitimation, public action emanates from the model of political action, designed with

regard to its structure.

In the traditional French doctrine, Maurice Hauriou'!? differentiates political and public realms.
In the modern state!!!, the classical model of political action is the sovereign government, while
public action manifests as the power of authority, materializing in legality and the assurance

and ownership of public interest by the state entity. Therefore, this definition of the power of

19%Which has the following basic characteristics: i) Modernity has as its fundamental premise the values of reason
and the individual, in a perspective of the subject, with the substratum of a subjectivist vision of society and its
ordering from this perspective. It is a system shaped by and for the individual in a modern, capitalist, democratic,
and industrial society; ii) The Modern State is founded and justified by sovereignty, which is the result of the
secularization of state power, whose notion constitutes a delimiting element of a contractualist conception of will,
from which emerge the great distinctions of the modern State, among them, sovereignty/submission and sovereign
government i) With the rule of law, the State becomes the political power holder through the power-state-law
triad. The State is opposed to society. It is in this stage that the dichofomy between authority/liberty is built in the
importance of the private; iv) To guarantee the referred scheme, the rationalization of the State's functions is
performed through the state bureaucratic apparatus, developed in the logic of the development of industrial and
disciplinary structures, in a mass model; v) It is from bureaucracy and authority that the legitimacy of the State
derives a general interest, translated in the Brazilian legal system as "public interest"; as well as the principle of
legality in the publicistic legal system; vi) In parallel, modern society is accompanied by the evolution of
technology, of scientism, and of the economic sphere in the modes of production. A.M. HESPANHA, Pluralismo
Juridico e direito democrdtico: prospetivas do direito no século XXI, Historia e filosofia do direito, Coimbra,
Almedina, 2019.

197 J. CHEVALLIER, L 'Etat post-moderne, 5° éd., Paris, France, LGDJ, 2017.

1% H L. MEIRELLES, J.E. BURLE FILHO et C.R. BURLE, Direifo administrativo brasileiro, Sdo Paulo, Malheiros,
2016.

19 People refers to the human whole; territory, the physical space (in a Euclidean perspective); and sovereign
government is the conducting artifact, which "holds and exercises the absolute power of self-determination and
self-organization emanating from the People Ibid.

110 M. HAURIOU et A. HAURIOU, Précis élémentaire de droit administratif, par Maurice Hauriou,... e édition
entierement refondue et mise a jour par André Hauriou,..., Country: FR, Paris, Librairiec du Recueil Sirey
(Toulouse, impr. de F. Boisseau), 1943

1Pjerangelo Schiera summarizes that the Modern State can be historically demarcated as a precise type of power
organization, which distinguishes and particularizes it, whose central element resides in the centralization of
power. P. SCHIERA. Modern State. In: .N. BoBBI1O, N. MATTEUCCI, G. PASQUINO, C.C. VARRIALE, G. Lo
Monaco, L.G.P. Cacais, R. DiNt et J. FERREIRA, Dicionario de politica, 13. ed., 4. reimpr., Brasilia, UNB, 2010,
p.427.
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authority is applicable to public law, particularly as employed in Brazilian legal matters. It is

utilized as a classical model, especially when establishing the public law regime!!2.

In a classical interpretation, the public interest, therefore, alludes to the fundamental core of
public authority in the realm of public law, delineating a legal regime —a concept intertwined
with models of political and public action (government-authority), which, in turn, delve into
questions of legitimacy and the nature of state actions. In this vein, the traditional perspective
of Brazilian public authority law revolves around the legitimation of public action within the
sphere of governmental command, materialized through the prism of the public interest, an
interest inherently derived from the political action model of government'!3. Subsequently, the
political and public dimensions of modern state actions are products of a formula culminating
in the construction of public law as a discipline of modernity, intricately linked to the state

institution, all constructed within and around it.

The modern state, as a conceptualization reflecting the sovereign government model, undertook
scrutiny by Maurice Hauriou!'!%, taking into account social relations, with the constitution of
modern industrial society serving as an indicative blueprint for the design of the modern state.
According to the author, the state’s “regime” is considered the quality given to social relations
by the state, inherently connected to the quality of its constituents!!>. Similarly, George Jellinek,
when defining the characteristics of what he perceived as the modern state, paid heed to the

examination of institutions in light of social changes'®.

Thus, modern society emerges as a decisive factor in the formation of the modern state. The
emergence of a society within a networked ecosystem will necessitate a reevaluation of the
institutional and legal frameworks devised for a nation-state and for the protection of the rights
of the modern subject. Consequently, a reconsideration of the assumptions legitimizing the

aforementioned models of state-driven political and public action will also become imperative.

12 H L. MEIRELLES, J.E. BURLE FILHO et C.R. BURLE, Direito administrativo brasileiro, op. cit.

13 bid.

14 Hauriou's theory highlights that the state designates a certain way of being in social relations, because state
relations are not the same as feudal or patriarchal relations. For him, state is both the organization of public affairs
and political organism. As a political organism, it deals with the sovereign state; as the organization of public
affairs, "it is undoubtedly what we conceive as the quality imprinted on social relations. Public power is at the
service of the common good, differences are used to achieve equality."M. HAURIOU et A. HAURIOU, Précis
élémentaire de droit constitutionnel , par Maurice Hauriou,... 4e édition, revue et mise au courant par André
Hauriou,..., Mayenne, impr. Floch Paris, Librairie du « Recueil Sirey », 1938.

115 M. HAURIOU et A. HAURIOU, Précis élémentaire de droit administratif, par Maurice Hauriou,... Se édition
entierement  refondue et mise a jour par André Hauriou,..., op. cit.

16 G. JELLINEK, La déclaration des droits de I'homme et du citoyen, op. cit.
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In Weberian terms'!’, one might assert that the disenchantment of the world characterizes
Western modern society, unfolding through a process of rationalization and comprising distinct
elements. Scientific progress manifests in the technical realm; concentration of production
modes dominates the economic field; the establishment of the state defines the political sphere;
and bureaucratic architecture structures the administrative domain. This “imaginary” embodies
the fundamental values of Western modernity. Accordingly, the state formulates its elements,
paying attention to the other components in the process of disenchantment, indicative of a statist
paradigm. In sum, correlations between the state, society, and law are manifest and

interlinked!!®.

By contrast, in a networked environment, social relations diverge from the above model, given
that they exhibit a particularly reticular nature, which will prove incompatible with
fundamentally vertical categories!!®. The emergence of a society within a networked ecosystem
will demand a reevaluation of institutional and juridical frameworks, which were initially

120

conceived for a nation-state'’ and safeguarding the rights of the modern subject.

117 In Max Weber's terms: "Modernly, however, the West has developed, in addition to this, a very different form
of capitalism, which had never appeared before: the rational capitalist organization of free labor (at least
Jormally)...(..) Among the factors of indisputable importance are the rational structures of laws and
administration, for modern rational capitalism needs not only the technical means of production, but also a
calculable legal system and an administration based on formal rules”. M. WEBER, Charisma and disenchantment:
the vocation lectures, New York Review Books classics, New York, New York Review Books, 2020.

118 A M. HESPANHA et R. CABRAL, « Os juristas como couteiros. A ordem na Europa ocidental dos inicios da idade
moderna »,  Andlise  Social, 2002, vol. 36, n° 161, pp. 1183-1208, disponible sur
http://www.jstor.org/stable/41011532 (Consulté le 24 octobre 2023) ; S. GOYARD-FABRE, « Les craquements de
I’édifice étatique », op. cit. ; J. CHEVALLIER, L 'Etat post-moderne, 5° éd., op. cit.

119 McLuhan announced the global village, and Henry Jenkins adds that it refers to the end of mass culture the
beginning of the age of participation and interaction. The active-passive system of the traditional, passive receiver
no longer exists. The then individual/citizen viewer interacts and is part of a new change in culture, social and
communicative relations. M. MCLUHAN, The Gutenberg galaxy : the making of typography, Canadian university
paperbook, n° 39, Toronto, University of Toronto press, 1964 ; H. JENKINS et S.L.. de ALEXANDRIA, Cultura da
convergéncia, Sdo Paulo, Aleph, 2017.

120 One example is the digital constitutionalism model that aims to establish a constitutionalism suitable for a
networked society. N. SUZOR, « Digital Constitutionalism: Using the Rule of Law to Evaluate the Legitimacy of
Governance by Platforms », Social Media + Society, juillet 2018, vol. 4, n° 3, p. 2056305118787812, disponible
sur https://doi.org/10.1177/2056305118787812 (Consulté le 24 octobre 2023).
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B. Modern political action values

This scheme can be examined in details from the perspective of the state's institutional

structure. Simone Goyard-Fabre!?!

warns that without the inherent rational conjectures that underpin them, one cannot decode its
foundational elements. In this regard, the machine metaphor becomes helpful, shedding light
on the dual values that boost the representations of modern institutions and society—reason
and the individual —which collectively mold the mechanical rationality of Modern’s state
paradigm.

Despite the various factors that gave rise to the emergence of the modemn!?? and its different
characteristics, there is no doubt that the fundamental issue revolves around the “individual 3.
The rationalization of Western society is about the emergence of the rational subject as a
primordial value, concerning the search for natural/individual rights. Individuals are
consciousness, will and spirit. The "/" does not belong to a group because "/” precedes "we”.

Conversely, individualism epitomizes the essence of the modern'?* contrasting medieval,

2

classical doctrines'® and equal postmodern imaginaries that underscore the intricate nature of

interdependent, communicative systems situated within an informational paradigm.

121 S, GOYARD-FABRE, « Les craquements de 1°édifice étatique », Archives de philosophie du droit, 2015, vol. 58,
n° 1, pp. 339-354, disponible sur https://www cairn.info/revue-archives-de-philosophie-du-droit-2015-1-page-
339.htm (Consulté le 19 octobre 2023).

122 Modermity, along with its antecedents in the Italian and European Renaissance, is widely recognized. It
exhausted its momentum more swiftly than the feudal model. The discovery of America signified the broadening
of the universe. The Reformation elevated the importance of a direct connection with God and differentiated the
terrestrial political society from the autonomy of the celestial city. The exact sciences dismantled the supernatural
and geocentric perspectives of the universe. J. VAN MEERBEECK, « Relation et confiance 1égitime ou la face
cachée du contrat », Revue interdisciplinaire d’études juridiques, 2016, vol. 76, n° 1, pp. 97-118, disponible sur
https://www.cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2016-1-page-97.htm (Consulté le 24 octobre
2023).

123 First the man, and then the human.

12 M. VILLEY, Formagdo Do Pensamento Juridico Moderno, A, op. cit.

125 A5 Pietro Costa explains, Communitarianism is a fundamental element for understanding medieval structuring.
It is related to the idea of the perfection of a community. There was no such thing as the 7, the individual, the
subject as itself. The subject was only a subject in community, in its community, with its own divinely defined
function, and, therefore, unquestionability. Hence, communitarianism relates to the perfection of the community.
A cosmological order is fulfilled. The world is thought of based on the whole and not on the individual. It is from
the whole that each individual places himself in this cosmological unity. R.M. FONSEcA, « COSTA; Pietro.
Soberania, representagdo ¢ democracia: ensaios de histéria do Pensamento Juridico. Curitiba: Jurud, 2010. 297
p.», Revista de Politicas Publicas, 2011, wvol. 15, n° 2, pp. 301-303, disponible sur
https://www.redalyc.org/articulo.oa?id=321129113011 (Consulté le 21 octobre 2023).
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126

As Manuel Hespanha'*® explains, pre-modernity is a world that takes order from an objective

%7 In communion

point of view. The modern, on the other hand, reasons through the subjec
with reason, individualism led to the separation of the person from his social universe, which
also represents the "loosening of the bonds of communal loyalty through a process of
subjectivation”®. In a synthesis articulated by Friedrich Nietzsche, the modern subject
embodies the human beliefin a unity that underlies all facets of reality, insomuch as “we believe

in our belief to such an extent that, on its basis, we imagine 'truth,’ 'actuality,’ and

'substantiality’ in general "',

This singular aspect—subjectivity—stands as the definitive signature of modern Western
society, coding itself through the individual and, thereby, erecting a realm where a vision of
isolation struggles to sustain in an inherently networked domain. It is not coincidental that the

130 'Whereas modernity

inadequacy of an anthropocentric interpretation is emphasized herein
anchors itself in the subjective, postmodernity brings forth the manifestation of eclectic entities,
illuminating the presence of various actors and mechanisms surpassing the individualistic
scope!3!. It is the concept of unity that will reveal itself as incompatible with a multifaceted and

plural imaginary.

From the realm of reason emerges the essence of scientific inquiry'3>—a transformative
paradigm shift wielding substantial influence over the rational frameworks constructing the
imaginaries of institutions and their conceptual correlations!®3. Consequently, the demarcation

between subject and object gains paramount significance. Analysis proceeds by isolating

126 A M. HESPANHA et R. CABRAL, « Os juristas como couteiros. A ordem na Europa ocidental dos inicios da idade
moderna », op. cit.

127 R M. FONSECA, Modernidade e Contrato de Trabalho: do sujeito de direito a sujeicao Juridica, S3o Paulo,
Ltr, 2001.

128 J. CHEVALLIER, L 'Etat post-moderne, 5° éd., op. cit.

130 J CHEVALLIER, L 'Etat post-moderne, 5° éd., op. cit.

131 For Tony Watson, Descartes, by establishing the thinking mind as the essence of the human individual ("I think,
therefore I am"), places the individual as separate from relations with the outside world and "encourages a view
of human beings as separate from their social world and their culture: a view of isolated entities”, which also
impacts the view over the organizations, taken as autonomous entities. T.J. WATSON, « Organization and work in
transition: from the “systems-control” logic to the “process-relational” one », RAE - Revista de Administracao de
Empresas, janvier 2005, vol. 45, n° 1, pp. 14-23, disponible sur
https://periodicos.fgv.br/rae/article/view/37078.,p.18.

132 J. CHEVALLIER, L 'Etat post-moderne, 5° éd., op. cit.

133 This paradigm operates on a mechanical dissection of nature, grounded in absolutes, utilizing Cartesian
methodology to challenge the Aristotelian dialectic. The Cartesian paradigm witnessed a turning point so important
in Western thought that it was called the "Scientific Revolution". J. VAN MEERBEECK, « Relation et confiance
légitime ou la face cachée du contrat », Revue interdisciplinaire d’études juridiques, 2016, vol. 76, n° 1, pp.
97-118, disponible sur https://www.cairn.info/revue-interdisciplinaire-d-ctudes-juridiques-2016-1-page-97.htm.
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objects, disregarding the interconnectedness and relations between them!3* This static,
mechanistic worldview becomes the distinguishing feature of modern Western society, and, by
extension, of the state—as a manifestation of political action under sovereignty '*°. The legal
frameworks, also, adopt this configuration in the form of natural law, delineating subject from
object!3¢, leaving a once practical model for a perspective based in immutable natural rights,
which align with a structured, pyramidal, and dichotomous model of the state!”. This represents

the construction, initially pyramidal, of a rational subject.

C. The machine imaginary

“The metaphor of the pyramid symbolizes the first phase of
modernity (...) This hierarchical space, ordered from the single
perspective of the ruler, functions according to a deductive logic. It
is this logic that ensures and protects the arborescent (linear and

hierarchical) order of the pyramid” 38,

Thomas Kuhn propounds that, regarding paradigms, elucidating the presence of a revolutionary
shift can be accomplished by scrutinizing the interrelations between disparate eras and their
associated aesthetic expressions'®. Consequently, it can be postulated that the digital state
model of political action will synchronize with an aesthetic that diverges from the one that
shaped the Modern state. Concerning the modern state, attentive of the subject's viewpoint, the

aesthetic depiction is connected to the epoch embodied in the subject’s vision'*. The pursuit

131 E. JEULAND, « L’école relationnaliste du droit : la nouaison? », Archives de Philosophie du Droit, 2011, vol.
54, pp. 373-387.

135 Ibid.

136Traditionally, autonomous law is characterized by focusing on general rules and abstract principles, rather than
concrete relationships and particular circumstances. Through its conception of separation of powers, it outlines a
neutrality of the judiciary, with precise lines of the functions of the three branches. Evoking the Weberian ethos
of rational legality, it emphasizes the importance of fidelity to formal rules as the model of legal authority. L. VAN
DEN BERGE, « The Relational Turn in Dutch Administrative Law », Utrecht Law Review, février 2017, vol. 13, n°
1, p. 99, disponible sur https://www.utrechtlawreview.org/article/10.18352/ulr.374/ (Consulté le 24 octobre 2023).
137 E. JEULAND, « L’école relationnaliste du droit : 1a nouaison? », op. cit.

138 M. VoGLIOTTI, « L érosion de la pyramide pénale moderne et I’hypothése du réseau », Revue interdisciplinaire
d’études juridiques, 2005, vol. 55, n° 2, pp. 1-16, disponible sur https://www.cairn.info/revue-interdisciplinaire-
d-etudes-juridiques-2005-2-page-1.htm (Consulté le 24 octobre 2023).

13°0n the relation between aesthetics specifically in the realm of law, see: M. VAN DE KERCHOVE et F. OST, De
la pyramide au réseau ? : pour une théorie dialectique du droit, Publications des Facultés universitaires Saint-
Louis, n° 94, Bruxelles, Facultés universitaires Saint-Louis, 2010.

10 M. VoocLIioTTl, « L érosion de la pyramide pénale moderne et I’hypothése du réseau », op. cit.
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of truth and reason, and the employment of Cartesian concepts, along with their methodologies,
integrate this assembly of modernity and characterize the structuring of the modern state with
a personified element!*!.

A figure personifying this viewpoint is illustrated by Hobbes’s Leviathan, the artificial man.
Thus, the institutional architecture of the state mirrors developments in other knowledge
domains!#?,

Within this framework, akin to the mold of the sovereign state, modern law is conceptualized
in a pyramidal custom, conditioning the entire system to exhibit a centralized, monolithic, and
unified nature'®. Initially, the metaphor of the machine conceptualizes the notion of an
institution as an artificial construct. This rationality demarcates institutions, their
categorizations, and philosophical concepts. In formalizing structures of power!**, the state

secures its legitimacy through the centralization of government, perceiving the sovereign entity

2145

as a “machine

Figure 1 Birth of venus'#®

11 In this sense Tony Watson explains that the company secen as a living organism has the advantage of being
understood in a more didactic way. The systemic controller model of the company will treat the company not as a
living organism, but as a mechanical system. The organization may be an entity, but it is endowed with subsystems,
with control mechanisms. Organizations are defined as large machines "designed, controlled and maintained by
managers. (...) In the popular orthodox style of "motivations-driven" people management, the individual is treated
as a small mechanized system whose "motives” function as a motor that "drives" the human entity to behave in a
particular way.T.J. WATSON, « Organization and work in transition: from the “systems-control” logic to the
“process-relational” one », op. cit.

12]n these terms Massimo Voglioti: / believe, in fact, that the legal modernization process can also be interpreted
as a gigantic construction work of solid bodies, of which the pyramid image represents the paradigmatic
synthesis”. M. VOGLIOTTI, « L’érosion de la pyramide pénale moderne et I’hypothese du réseau », op. cit.

143 M. VAN DE KERCHOVE et F. OST, De la pyramide au réseau ?, op. cit.

144 ], CHEVALLIER, « Vers un droit post-moderne ? Les transformations de la régulation juridique », Revue du droit
public et de la science politique en France et a I 'étranger, 1998, pp. 659-714, disponible sur https://hal science/hal-
01728684 (Consulté le 24 octobre 2023).

145 A, SUPIOT, La gouvernance par les nombres : cours au Collége de France, 2012-2014, Poids et mesures du
monde, Nantes] [Paris, Institut d’études avancées de Nantes Fayard, 2015.

16 BOTTICELLL, The birth of Venus by Botticelli |, s.d., Galeria Uffizi, disponible sur
https://www.uffizi.it/en/artworks/birth-of-venus (Consulté le 4 novembre
2023).. https://creativecommons.org/licenses/bv-nc-nd/3.0/

YW A BosSE, Fronstpice du « Léviathan » de Thomas Hobbes, s.d., disponible sur https:/histoire-
image.org/etudes/leviathan-thomas-hobbes (Consulté le 4 novembre 2023)..
https://creativecommons.org/licenses/by-sa/3.0/
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Thus, the prism through which one interprets scientific rationale is intricately linked with a
modern paradigm, encompassing elements of language, spatial relations, and communicative
processes. Marshal McLuhan aligns this conceptual perspective with the inception of a "visual
space”. Within these confines, the state demarcates the geographical boundaries of its
sovereignty. In such a conceptualization, space and time manifest as the elemental constituents
of the corporeal world. Analogous to the individual entity, they are distinct yet pivotal
categories in the architecture of knowledge!*. They conform to the same structural archetype

of the modern machine and, subsequently, undergo scrutiny independently (space vs. time)!*°.

Social relations, envisaged in a mechanical and isolated manner, also impact upon the realm of
law'>® That is, this logic extended to law and was pivotal for its consolidation as a science in

modernity.

The momentum of natural sciences influences the social sciences. Scientism and statism
intricately interweave to sculpt the structural and conceptual frameworks of law modernity.
Scientism and statism shape law!>!. Modern law becomes a tool that rationalizes social life,
being itself a constitutive of scientism!'*2. That is, “the new conception of law, with its
Jusnaturalistic rationalism'>, axiomaticism, secularism and subjectivism”, is congruent with
all the transformations that will mark the entry of Western societies into the age of

modernity”'**. Among the fundamental characteristics of the paradigm!>°>, Massimo Vogliotti

18This conception of time and space stems from the Cartesian geographical and geometrical perspective, in a
correlation between a properly demarcated space, possible to be objectively observed. E. CASSIRER, Ferits sur
D’art, Ocuvres / Ernst Cassirer. , 12; Passages, 0298-9972, Paris, les Ed. du Cerf, 1995., p.101.

149 SiLvA FRANCE, La Méthode Silva : la gazette Silva, Paris Autheuil-Authouillet, Silva mind control, 1990.
1*E mmanuel Jeuland explores this question: "In the Hobbesian state of nature, every man is possessed of a natural
right, which consists in the freedom to use his power as he sees fit for his own preservation. However, as long as
this right persists, there can be no security for anyone”. E. JEULAND, « L’école relationnaliste du droit : la
nouaison? », op. cit.

131'What is evident through observation is "an overvaluation of scientific epistemology over the other forms of
knowledge, resulting in a logic of conservation of order, of a stable, rationalist, mechanistic world. D.W. HACHEM,
« O Estado moderno, a construgio cientificista do direito ¢ o principio da legalidade no constitucionalismo liberal
oitocentista », octobre 2011, disponible sur https://bdjur.stj.jus.br/jspui/handle/2011/43059 (Consulté le 2 janvier
2024).

152 By equating 'jus' and 'liberty', Hobbes eliminates any reciprocity between the notions of right and obligation,
so that an individual 'can have rights without inducing obligations in others', the requirement of reciprocity being
shifted to the notion of natural law. J. VAN MEERBEECK, « Relation et confiance l1égitime ou la face cachée du
contrat », op. cit.

13 According to Alf Ross, natural law is transcendental or magical, that is, it is already defined in advance and
must be fitted into a norm (description and prescription, as something separate). A. Ross, Légica de las normas,
Estructura y funcién : El porvenir actual de la Ciencia, n® 34, Madrid, Editorial Tecnos, 1971., p.67.

134 J. CHEVALLIER, « Vers un droit post-moderne ? », op. cit.

135Massimo Vogliotti states as essential points, the adoption of the descriptive, verifying and objectifying method
of the sciences that Aristotle called "theoretical", which is at the base of the dichotomous landscape of modernity
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underscores a transformative shift in legal ontology, suggesting that law should no longer find

»156

interpretation sub specie relationis, known as the “relation of law Hence, in modernity,

Law becomes a substance, “a thing’ created ex nihilo by the auctoritas of the legislator, applied

”157 The architecture of this

mechanically by judges, and described objectively by science
paradigm is fundamentally individualistic and decomposes into isolated elements—a

characteristic evident of modernity itself.

Essentially, the conceptual frame of the modern machine encapsulates notions of mechanism,
a bifurcation between objects and subjects, and a shift from relational to institutional law, with
the rational subject sculpting institutions and focusing social relations on the emergence and
protection of the individual, crystallized in the doctrine of individual autonomy. Such
structuration will inevitably be rendered nonoperational with the advent of liquid modernity*>®.
In summary, modernity and rule of law takes shape in a syllogistic scheme of correlating
elements: reason and the individual form the base of the tree, sovereignty legitimates state
power, political action in the government model intertwines with public action in the power of
authority, aiming to ensure public interest through order and control, democracy through
democratic representation, and bureaucratic administration to guarantee society's control.
Society, in turn, constitutes a self-regulating civil society, industrializing and orienting itself
towards the primacy of the individual.

With industrialization, society came to be seen as a "machine," driven by and for the individual
in a self-regulating system!>, whose development boosts the evolution of the mass society.

This process, followed by the end of the Second World War, state interventionism, and the

and is responsible for the reduction of law to a singularity. The goal of legal knowledge is no longer, for the
modern jurist, "eupraxia”, correct action, which is the end of the practical sciences, but truth, conceived as the
combination between the propositions of science and the judgments of jurisprudence to the law. Also, the end of
political and religious universalism, the ideal synthesis of a plural and fragmented legal space, gives way in favor
of a new organization of power. Finally, the decline of the feudal system of production takes place. M. VOGLIOTTI,
« La science juridique entre « grand style » et nihilisme. Un essai de « droit et littérature » en hommage a Frangois
Ost», in Y. CARTUYVELS ef al. (éds.), Le droit malgré tout, s.1., Presses de I'Université Saint-Louis, 2018, pp.
587-616, disponible sur http://books.openedition.org/pusl/23739 (Consulté le 24 octobre 2023).

136 Ibid.

157 Ibid.

158 The comparison between solid modernity and liquid modernity was made by Maximo Vogliotti, who, in turn,
refers to Zygmunt Bauman's concept of liquid modernity. M. VOGLIOTTI, « De la pureté a 1’hybridation : pour un
dépassement de la modernité juridique », Revue interdisciplinaire d’études juridigques, 2009, vol. 62, n° 1, pp.
107-124, disponible sur https://www cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2009-1-page-107 . htm
(Consulté le 24 octobre 2023).

15For Karl Polanyi, it represents an economic system controlled, regulated, and directed by markets, aiming to
promote order in the production and distribution of goods. K. POLANYI, The Great transformation, New York,
Octagon books, 1980.
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emergence of globalization, brings profound impacts. The dogmas of the "promises of
modernity" became subjects of questioning!®®. Society exponentially began to migrate from a
disciplinary society to a global and control civilization. The figure of the individual and people
themselves came under scrutiny. The subject became questioned both for a “centrism”, as well
as for the increasing abstraction emerging from an environment!®! “of risks". Thus, the modern
state framework contrasts sharply with the cybernetic paradigm, which embodies
characteristics incompatible with a static conceptualization such as that represented by the

machine.

§2 The imaginary of the postmodern model, cybernetics

The economic current of innovation understands that socioeconomic evolutions occur
employing technological changes'¢?. In the economic field, the mode of production particular
to the networked environment - cyberspace - is promoted based on new technologies. These
elements lead to a networked universe. In invoking Thomas Kuhn’s paradigm theory, an initial
aesthetic consideration harmoniously aligns with postmodernist frameworks, effectively
destabilizing the static and linear premises of modernity. Frangois Ost and Michel Van De
Kerchove craft an analogy, which likens this transition to a metamorphosis: one that shifts from
the two-dimensional realm, quintessential to machine-man, into a spatial configuration that
echoes the multidimensional intricacy found in the works of Maurits Cornelis Escher'®®. The
ensuing ontological transformation transitions from aspects of will to realms of relation,

causality, and relativity !4,

160 M. AucusTo PEREZ, « O mundo que Hely nfo viu:: governanga democratica ¢ fragmentagio do Direito
Administrativo. Dialogo entre a teoria sistémica de Hely ¢ os paradigmas atuais do Direito Administrativo », in O
direito administrativo na atualidade. Estudos em homenagem ao centendrio de Hely Meirelles (1917-2017)., s.1.,
Editora Malheiros, 21 juillet 2017, pp. 851-869.

161 For Beck, “ the risk category represents the principle of public space”. U. BECK, « Le risque comme principe
d’espace public », Commentaire, 2002, n° 4, pp. 893-897, disponible sur https://www.cairn.info/revue-
commentaire-2002-4-page-893.htm (Consulté le 24 octobre 2023).

162 M. HILBERT, « Digital technology and social change: the digital transformation of society from a historical
perspective », Dialogues in Clinical Neuroscience, juin 2020, vol. 22, n° 2, pp. 189-194, disponible sur
https://www.tandfonline.com/doi/full/10.31887/DCNS.2020.22.2/mhilbert (Consulté le 24 octobre 2023).

163 M. VAN DE KERCHOVE et F. OST, De la pyramide au réseau ?, op. cit.

164 Ibid.
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For this thesis, the initial focus will be on the allegory proposed by Alain Supiot'®, derived
from the theories of mathematician Nobert Wiener. Supiot, when discussing the transition to a
governance political action model, delineates the shifts in epochs through allegories portraying
the evolution from the representation of man in a machine, to the conception of cybernetics

created by Wiener!'®.

Cybernetics, originates from the Greek word for “fo govern” or “to command", and signifies
not merely a direction, but associates itself with a dialogic character, a symbiotic
interdependency realized within a community owing to the exigencies of a communicative

167 These are

society. That is, the pivotal point of the term's inception is grounded in dialogue
points where a comparison must be made to examine how categories, constructed, as ideal
types, are linked to a certain rationality. According to Alain Supiot, cybernetics is the allusion
of a renewed state model, which enters the scene after the reign of metaphysical man. In other
words, while the modern has the machine, cybernetics proposes decentralized, horizontal and
dialogical systems. To justify this passage, Supiot refers to an excerpt from Wiener's work that

synthesizes cybernetics!®®, a system of performances, of feedbacks, exchange of information,

165 As Alain Supiot elucidates, although the current of the "economic analysis of law" has brought this allegory to
the legal world, the perception of the cybernetic era is quite previous, resulting notably from Wiener's works, and
does not immediately correlate with an economistic and quantitative perspective of law, although there are
compatibilities, the idea of cybernetics means, above all, an overcoming of the mechanistic view of the machine,
for a dialogic and interactive perspective of a system. A. SUPIOT, La gouvernance par les nombres, op. cit.

166 Stéphane Bernatchez even compares Wiener's theory to other paradigmatic moments of civilization such as
Darwin and Copernicus: "After his cosmological moment (Copernicus: the human being is not the center of the
universe), biological (Darwin: the human being is an animal like any other) and psychological moment (Freud:
the human being is not master of his acts), the human being was about to suffer, 1f he had not already done so, a
Jourth paradigmatic moment , namely, a cyvbernetic one with transhumanism, cyborgs, artificial intelligence,
biotechnologies (Wiener: the human being is just a machine and the machine is like a human being)" S.
BERNATCHEZ, « De la démocratic par le droit a la dictature des algorithmes ? La théorie juridique a I'¢re
cybernétique », Lex  Electronica, 2020, vol. 25, n° 3, p. 10, disponible sur
https://www.canlii.org/fr/doctrine/doc/2020CanLIIDocs336 1#!fragment//BQCwhgziBcwMY gK4DsDWszIQew
E4BUBTADwBdoByCgSgBplt TCIBFRQ3ATOotokLC4EbDtyp8BQkAGUSpAELcASgFEAMioBqAQQBYAY
RWI1SYAEbRS20NWpA (Consulté le 24 octobre 2023).

167 M. BROCHADO, « Prolegdbmenos a uma filosofia algoritmica futura que possa apresentar-se como fundamento
para um  cyberdireito »,  Direito  Piblico, 2021, vol. 18, n° 100, disponible sur
https://www.portaldeperiodicos.idp.edu.br/direitopublico/article/view/5977 (Consulté le 24 octobre 2023).

198 The excerpt from Wiener, which is also quoted by Alain Supiot, which deserves highlighting is the following:
My thesis is that the physical functioning of the living individual and the operations of some of the newer
communication machines are exactly parallel in their identical efforts to control entropy through feedback. In
both cases, there are sensory receptors forming a step in their cycle of operation: that is, in both cases, there is a
special apparatus for collecting information from the outside world at low energy levels, and making it valid in
the operation of the individual or machine. In both cases, these external messages are not collected in their raw
state, but, through the internal transforming forces of the apparatus (whether living or inert), are then transformed
into a new jform that is valid for later stages of functioning. In the animal, as in the machine, this functioning
becomes effective in the external world, and not just for virtual action, through a central regulating mechanism.
This complex of functioning is ignored by the common man and does not play the role it should play in our usual
analysis of society, for just as individual physical responses can be considered according to this conception, so
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applied to humans and machines. For them, cybernetics is the new era, which replaces the mold
of man-machine, a pyramidal model. This allegorical exposition, for Supiot, refers to a new
state institution model, which changes the artificial and isolated perspective to a dialogical

scheme.

Concerning correlations among categories conceptualized as ideal types, a specific arrangement
can be discerned. The model of the machine serves as an allegory, illustrating a paradigm of
political action devised for a society framed by the concept of "the artificial man", whereas the
cybernetic model introduces a paradigm of political action distinguished by elements of
information and dialogue. The machine, inherently isolated and static, exists within a
mechanical regime that distinguishes subject from object, perpetually aspiring towards
purification and individualization, manifesting through an ontology of will and reason, oriented
towards the pursuit of truth and scientificity. The machine, constructed as a pyramidal, artificial,
and verticalized entity, propagates a notion of control, utilizing a systematic organization of
control. Conversely, cybernetics revitalize the essence of relationality, adopting a standpoint of
interactivity and communication, surpassing the verticalized, unilateral, and mandatory notions
of representation and control, fostering a dialogic and procedural organism realized through

interactions.

Gilles Deleuze discerns this allegory, referencing what he terms control society, in contrast to
disciplinary society. He interprets this regime as one populated by simple, isolated,
dichotomous machines, from which institutional and legal frameworks emanate. Recognizing
a transformative shift, he accentuates the necessity to confront this evolving regime—his so-
called society of control—with new methodologies and frameworks'®®. It implies the critical
evaluation of this transformation through the lens of its newfound paradigms and the depiction

of institutions with their concomitant concepts.

can the organic responses of society itself This is not to say that the sociologist is unaware of the existence and
complexity of communications in society, but until recently he has tended to forget how they are the glue that holds
the social edifice together. N. WIENER, The human use of human beings : cybernetics and society, The Da Capo
series in science, New York, Da Capo Press, 1988.

199 According to Deleuze, "the old sovereign societies dealt with simple machines, levers, pulleys, clocks; but recent
disciplinary societies were equipped with energy machines, with the passive danger of entropy, and the active
danger of sabotage; control societies operate with machines of a third kind, computer machines and computers
whose passive danger is interference, and whose active danger is hacking and the introduction of viruse". G.
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At the same time, Tony Watson!'”’, drawing parallels between management models, denotes the
control model as a product of modernity and proposes a pivotal transition. He suggests a shift
from a paradigm that centers on the individual, conceptualized as a machine, to a model that is
relational-processual and dialogic in nature!”!. The allegory of cybernetics, as observed, sets
itself in contrast to the allegory of the machine, not solely in the aesthetic domain, but it also
unveils a distinct imaginary embedded with unique peculiarities. The transformation permeates
beyond mere terminologies to overcome an entire rational framework. Indeed, the modern
machine epitomizes the artificial, pyramidal third entity, a paradigm vividly represented in
Renaissance aesthetics, among others. Conversely, cybernetics emerges as an artifact that is
programmable, performative, and communicational, transcending a mere moment of action to

become a realm of interaction'”2.

If the machine introduced elements of verticality, imposition, and control, a model of the digital
state, anchored in cybernetic paradigms, will necessitate the integration of vocabulary inherent
to its nature; it requires the adoption of decentralized, horizontal systems immersed in dialogic
and interdependent information exchanges!”. Herein, one can already discern the
incompatibility of structures conceived for a model steeped in authority and pyramidality. As
highlighted, the modern machine's individualism isolates, whereas cybernetics engages in
dialogue. Thus, institutional structures and concepts must align with this cybernetic nature.
Beyond the aesthetic manifestations in allegories, additional disciplines corroborate in

demarcating the characteristics of a burgeoning paradigm and in substantiating its rationale.

170 T J. WATSON, « Organization and work in transition: from the “systems-control” logic to the “process-
relational” one », op. cit.

"IThe author explains that the "metaphor of the big machine implies that the organization is a 'thing'. The
metaphor of the small individual machine correspondingly implies that the human being is an entity with
predetermined needs and "possesses” a personality, and a series of "motivations”. G. DELEUZE, « Les sociétés de
contrdle », FcoRev’, 2018, vol. 46, n° 1, pp. 5-12, disponible sur https://www.cairn.info/revue-ecorev-2018-1-
page-5.htm.

172 Ibid.

173 1t is important to mention, at the outset, that the author is critical of this mutation, highlighting, the danger of
replacing law with calculation. In his terms, the law is "in itself an object of calculation, a legislative product that
competes in a global market of norms.A. SUPIOT, La gouvernance par les nombres : cours au Collége de France,
2012-2014, Paris, Pluriel, 2020.
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A. The network, metrics and nature of the postmodern

From a historical perspective!’, three significant epochs of technological development outline
human progress. Firstly, the agricultural with the inception of structured agrarian production,
establishing the foundation for societal labor divisions. Following this, the Industrial
Revolution, or the Epoch of Production, emerged from intensified industrial activities,
catalyzing the utilization of machinery. Lastly, the cybernetic epoch signaled the emergence of
revolutionary information technologies, facilitating the evolution towards automated
systems'”>. The consensus within academia posits that such technological revolutions embody
profound transformations in wealth creation capabilities, presenting a plethora of innovation
and opportunities of associated technological advancements, infrastructural innovations, and
organizational principles!’s.

Lucio Levil”’

articulates that the evolution of state paradigms align with transformative
milestones in societal and technological advancement. During the agricultural era, conceptual
frameworks of the state remained inherently tethered to the notion of the city-state. However,
the emergence of modern, industrial societies precipitated the nuanced evolution of the modern
state. This contemporary society emerges symbiotically with advancements in technology,
innovations in scientific thought, and the reconfiguration of economic modalities and

production methodologies. Notably, the modern industrial society embodies the amalgamation

of scientific advancements in the realm of goods production. The “machine society’’® was

174 Alvin Toffler proposed three wave stages. The first wave started when the human species moved away from
nomadism and started to farm the land. The Agricultural Age's foundation was land ownership as a source of
wealth and authority. The second wave started during the Industrial Revolution, when property, labor, and capital
were combined to create riches. When the Second World War broke out, the mass production model reached its
zenith: massive amounts of mortality were brought on by the industrial strength of the participating countries. Like
every transition, the beginning of the Third Wave, or the Information Age, began to manifest itself long before the
Second Wave's peak. A. TOFFLER, The Third wave, New York, N.Y, W. Morrow, 1980.

"SInnovation theorists name long-term paradigms when identifying a dominant technological ser . This is a
practice borrowed from historians, who subdivide the archaeological periodization of early civilizations. The
economic theory of innovation investigation reveals a coherent description of the technological paradigm and its
characteristics. M. HILBERT, « Digital technology and social change », op. cit.

176 C. PEREZ, « Technological revolutions and techno-economic paradigms », Cambridge Journal of Economics,
janvier 2010, wvol. 34, n° 1, pp. 185-202, disponible sur https://academic.oup.com/cje/article-
lookup/doi/10.1093/cje/bep051 (Consulté le 24 octobre 2023).

77 L. LEVI, « Les conditions épistémologiques et politiques de I’émergence et de la formalisation du droit de
participer aux affaires publiques au niveau international », in univ-droit.fir : Portail Universitaire du droit, Paris,
21 octobre 2022, disponible sur https://univ-droit.fr/recherche/actualites-de-la-recherche/manifestations/45728-
democratiser-l-espace-monde (Consulté le 24 octobre 2023).

178 According to Karl Polanyi, it is an economic system that is controlled, regulated, and directed by markets, in
the quest to promote order in the production and distribution of goods. K. POLANYL, La mentalité de marché est
obsoléte | : la civilisation doit réinventer sa fagon de penser, Paris, Editions Allia, 2021.
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individualistic and had the production of consumer goods in a mass form!” as its engine. On
the other hand, information society refers to a conception of society where Information
Technologies play a central role in all areas of society!®. It succeeds the industrial society that

emerged from the industrial revolution!8!,

While divergent interpretations may exist regarding the exact onset of the prevailing
transformation'®2, as well as its implications and pivotal role in social evolution, a substantial

body of literature categorically identifies this phase as a distinct era, here termed the

183

Information Paradigm'®’. The machine model finds its foundation in industrial society, whereas

17° The capitalist mode of production requires an individual who must adjust to the new economic demands, with
universal norms of consumption. In modernity, the individual is the consumer. A. LEMOS, Cibercultura: tecnologia
e vida social na cultura contempordnea, Cibercultura, Porto Alegre, Sulina, 2010.

180 Innovation theorists focus on the impacts on the capitalist economy in the face of technological mutations. They
explain that in capitalism the succession of technological-paradigms occurs through long cycles of waves of
creative destruction that emerge in a restructuring process. A vital feature is its perverse effect, which not only
leads to the emergence of new products, services, systems, and industries but directly and indirectly affects all
areas. This evolution has specific patterns, which depend on the relationships between technological innovations,
social structures, economic development, institutional architecture, and cultural patterns. The theorist Joseph
Schumpeter explains that the creative process is both destructive and interconnected. This means that it is a
standard cycle. For Schumpeter, the “process of creative destruction is basic to understanding capitalism. It is
what constitutes capitalism and what every capitalist enterprise must adapt to survive”. According to the
Schumpeterian perspective, creative destruction deals with the indefinite number of undulatory fluctuations that
simultancously interfere with processes in an overlapping manner. These high-level cycles or surges modernize
the modus operandi of society, including its economic, social, cultural, and political organization. C. FREEMAN,
« Innovation, Changes of Techno-Economic Paradigm and Biological Analogies in Economics », Revue
économique, mars 1991, vol. 42, n° 2, p. 211, disponible sur https://www jstor.org/stable/3502005?0origin=crossref
(Consulté le 11 février 2024) ; J.A. SCHUMPETER, Capitalism, socialism and democracy, 4° éd., London, routledge,
2013, disponible sur
https://books.google.com/books?hl=en&lr=&id=MR g5crpAOBIC&oi=fnd&pg=PR2&dq=info:c3CX87SIREC]:
scholar.google.com&ots=oL Vw-choqX&sig=pM-SfluK8onlngsdaCSbygBTxvY (Consulté le 11 février 2024) ;
C. PEREZ, « Structural change and assimilation of new technologies in the economic and social systems », Futures,
1983, vol. 15, n° 5, pp. 357-375, disponible sur
https://www.sciencedirect.com/science/article/pii/0016328783900502 (Consulté le 30 octobre 2023) ; C. PEREZ,
« Technological revolutions, paradigm shifts and socio-institutional change », Globalization, economic
development and inequality: An alternative perspective, 2004, pp. 217-242, disponible sur
https://books.google.com/books?hl=en&1r=&id=bWjUf040CJ0C&oi=fnd&pg=P A2 17&dq=info:C5xIBWXujnA
J:scholar.google. com&ots=XmvfbpLdbJ&sig=W 1 SpRwifxOdb0XvjSjf9JdJd5ng (Consulté le 30 octobre 2023).
181 B. BARRAUD, Repenser la pyramide des normes a I'ére des réseaux : pour une conception pragmatique du
droit, Logiques juridiques, Paris, I’Harmattan, 2012.

182 A dopting a reading through the current that works with the cybernetic age, it is pointed out that its beginning
occurred in the 1950s. Most innovation economists, however, adopt the 1970s as the beginning of the so-called
information age. M. HILBERT, « Digital technology and social change », op. cit. ; C. PEREZ, « Technological
revolutions and techno-economic paradigms », op. cit. ; M. CASTELLS, R.V. MAJER et F.H. CARDOSO, 4 sociedade
emrede, A era da informacgio: economia, sociedade e cultura, n° 1, Rio de Janeiro, Paz e Terra, 2021 ; A. TOFFLER,
The Third wave, op. cit.

1831t is essential to clarify that there are scholars who are against the thesis of information as a paradigm, especially
as a rupture with modernity. In this case, information would be a characteristic and fundamental element of
modernity. In the field of sociology, authors allude to postmodernity but also to hyper-modernity. In "/nformation,
a historical companion", the authors trace a historical journey and demonstrate that information was an essential
factor in the development of industry and communications in the 19th century and the 15th century itself.
Employing a historical study on the term, they do not affiliate themselves to the set and theoretical primer of
rescarchers in various fields of knowledge who speak of the information age and emphasize the distinction between
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cybernetics firmly embeds itself in the information society. Therefore, if the modern state's
political action model—a sovereign government—emanates from and integrates into the
conceptual framework of the machine, correlating with a particular social structure
(individualistic and industrial), the convergence of cybernetics and the information society
demands a synchronous renovation in political actions. These modifications in the models of

political and public action are concurrently reflected in the devised legal frameworks.

Within the information paradigm, the crux is not solely the individual (refraining from an
anthropocentric-subjective stance), but rather it pivots around the network metric, alluding to a
networked society and the inherent concept of the network!®*. Even though the
conceptualization of a networked system insinuates greater intricacy compared to the binary
system—where there is a clear demarcation between yes/no, public/private, individual/society,
emblematic of Cartesian thought—it remains imperative (and feasible) to traverse beyond the
perceived "chaos" encountered by the modern rationalist researcher and to discern the presence
of multifaceted interdependent systems. Such a paradigm inherently rejects centralizing and
hierarchical institutional or normative frameworks, given its reticular essence!®. It is, hence,
crucial to acknowledge that a mechanistic model stands in discordance with a domain that
evolves within the premises of network perspectives'®®. As elucidated by Pierre Musso, the

network!3” aesthetically signifies an abstract phase and, predominantly, the lack of a perspective

information age and knowledge without, however, delving into the latter. These scholars affiliate with Anthony
Oecttinger, who, in 1980, argued that every society is an information society. R. McCoLL, « Information: A
Historical Companion. Ann Blair, Paul Duguid, Anja-Silvia Goeing, and Anthony Grafton, eds. Princeton, NJ:
Princeton University Press, 2021. 904p. Hardcover, $65.00 (ISBN 978-0-6911-7954-4). », College & Research
Libraries, 2022, vol. 83, n° 2, disponible sur https://crl.acrl.org/index. php/crl/article/view/25353 (Consulté le 24
octobre 2023).

184 C. PEREZ, « Technological revolutions and techno-economic paradigms », Cambridge Journal of Economics,
janvier 2010, wvol. 34, n° 1, pp. 185-202, disponible sur https://academic.oup.com/cje/article-
lookup/doi/10.1093/cje/bep051 (Consulté le 24 octobre 2023).

185 This is, for instance, what Frangois Ost invites us to do, by pictorially mentioning the distinction between the
absolutist world of the Leviathan, with the networked universe, well-illustrated in Escher's M. VAN DE KERCHOVE
et F. OST, De la pyramide au réseau ?, op. cit.

186 Zyegmund Bauman, in turn, is critical with regard to the network paradigm, according to him: "Unlike the
"structures" of old, whose raison d'étre was to tic knots that were difficult to untie, networks are as much about
disconnection as they are about connection". Z. BAUMAN et X. DE LA VEGA, « Vivre dans la « modernité
liquide » »:, in L’Individu contemporain, s.l., Editions Sciences Humaines, 23 janvier 2014, pp. 100-107,
disponible sur https://cairn.info/l-individu-contemporain-2014--9782361060480-page-100.htm?ref=doi (Consulté
le 24 octobre 2023).

187 eading researchers in the social sciences are convinced that network analysis offers a true paradigm. But,
according to the author, "while talking about a "hierarchical network," the network is sometimes seen as allowing
the greatest amount of fireedom within a social whole with ill-defined boundaries, no stability over time, and being
the antithesis of any organized structure”., P. Musso, « II. Imaginaire et rationalité des réseaux », in Ecologie
politique de [l'eau, Colloque de Cerisy, Paris, Hermann, 2017, pp. 127-141, disponible sur
https://www.cairn.info/ecologie-politique-de-l-eau--9782705694142-p-127 . htm.
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oriented towards the subject!®®. Such attributes find reflection in the artworks of postmodern
artist Jackson Pollock!® illustrating a departure from the subjective lens and embodying

abstract moments within his pieces.

Figure 3 Autunm Rhythm'*° Figure 4 The Léviathan™!

The juxtaposition of allegories underscores divergent rationalities. Jackson Pollock's creations

render the network - an emblem of the new paradigm—as a structured entity, a system of

192

interlinked “nodes”'”*, analogous to a woven fabric. Gilles Deleuze and Felix Guattari delineate

societal control structures in terms of a rhizome!*3

. Within the rhizome, there is no beginning
or conclusion; it embodies multiplicity. Essentially, informational is a paradigm in which
essence is reticular, thus standing in contradiction to a model grounded in the individual, with

its segregated and verticalized conception within the mechanistic pyramid. The visual

188 J _P. PIERRON et C. HARPET (éds.), Ecologie politique de I'eau: rationalités, usages et imaginaires, Colloque
de Cerisy, Paris, Hermann, 2017.

189 In "The end of the individual," Gaspar Koenig alludes to Jackson Pollock to correlate the algorithmic era in the
artistic sphere. In this sense, the author mentions, "If the world is an algorithm, abstraction is the closest thing fo
nature (...) Dripping is the man-made thing, the paint made randomly, chaos before artificial intelligence". G.
KOENIG. La fin d'individu. Editions de 1’Observatoire/Humensis 2019, p. 195.

190 T. POLLOCK, Autumn Rhythm (Number 30), s.d., disponible sur
https://www.metmuseum.org/art/collection/search/488978 (Consulté le 4 novembre
2023)., https://creativecommons.org/licenses/bv-nc/3.0/

Y1 A BossE, « “Léviathan” de Thomas Hobbes - Histoire analysée en images et ceuvres d’art | https », op.
cit. https://creativecommons.org/licenses/by-sa/3.0/

192 “Nodes" are the points where the curve connects to itself. Networks are open arrangements that develop by
adding or removing nodes in accordance with the transformations of programs that achieve the network's
performative scopes. Programs are defined outside the network, which organizes and structures until a new
program restructures. M. CASTELLS, R.V. MAJER et F. H. CARDOSO, 4 sociedade em rede, op. cit.

193 %The first approximation is that the tree is vertical and the rhizome is horizontal, it has no beginning and no
end (...) Every rhizome comprises lines of segmentarity (...) but it also comprises lines of deterritorialization
through which it runs without stopping (...) These lines do not stop referring to each other. This is why we cannot
count on a dualism or a dichotomy, not even under the rudimentary form of good and bad". G. DELEUZE, Mil
platds: capitalismo e esquizofrenia, Sdo Paulo, Editora 34, 2000.



https://www.metmuseum.org/art/collection/search/488978
https://creativecommons.org/licenses/by-nc/3.0/
https://creativecommons.org/licenses/by-sa/3.0/

Part One Data-driven society as a vector for the development of public law for the digital state in Brazil

representation of the network’s allegory juxtaposed with Hobbes’s conceptualization of the

artificial man manifests the "aesthetic incongruence” between them.

As observed, the modern interpretation emanates from isolated entities, but cybernetics
underscores the necessity—given the intricate nature of performance and information—to
refocus on relations (processes) instead of objects (institutions) crystallized in the form of the
modern machine. While the machine operates through objectively delineated systems,
cybernetics navigates “through relations within an interdependent communicational
paradigm ”**_ This shift has ramifications across all institutions, conditioning both institutional
frameworks and their inherent concepts and categories. In essence, the transition is from
institutions conceived in a static imaginary, which resulted in a centralized artificial format, to
models imbued with relational and intersubjective dynamics. Hence, the network introduces
significant implications in a system transitioning from a control-organizational model to one

that is relational and relative.

The dichotomy between machine and cybernetic paradigms, and the discernment of their
inherent natures, receives profound exploration by Tony Watson within the domain of public
management. He exposes that, contrasting with the machine, the cybernetic dimension is
cultivated through relational processes by the unit of analysis, exploring them as mediums
through which "people and culture are produced and reproduced." Within this framework,
Tony Watson advocates for a paradigmatic shift from machine-control to dialogic-emergent,
pertaining to the structural organization of state administration. It implies perceiving an
organization, in this instance, the government, "as an emergent process, not a stable
phenomenon"'®>. Consequently, the entity is not acknowledged as a static “thing”, but is

perceived as an organizer of relations.

Contrasting the rationalities of modernism, the network’s inherent reticular nature is
incompatible with a rationality that isolates and dichotomizes, as exhibited by pyramidal
structures. Yet, it is through this networked lattice that globalization materializes, exerting
cultural, social, economic, and political impacts. It is this networked milieu with which the
model of the digital state must engage, and within which networked society evolves'®®. Indeed,

Pierre Bellanger posits that the networked effect fundamentally “restructures society:

194 E. JEULAND, « L école relationnaliste du droit : 1a nouaison? », op. cit.

195 T.J. WATSON, « Organization and work in transition: from the “systems-control” logic to the “process-
relational” one », op. cit.

196 M. CASTELLS, R.V. MAIER et F.H. CARDOSO, 4 sociedade em rede, op. cit.
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computing machines integrate into the network; networks of machines interlink through a
superior network, the Internet; documents interconnect, forming the web; individuals unite
within the network, creating social networks.” Ultimately, both objects and entities interconnect
within this network!®”. Therefore, contemplating this environment is unfeasible without

adopting the methodology and rationality intrinsic to the network.

B. Cyberspace, the territory of the digital state, a networked environment

The network has several effects on society and the relationships waged in such an ecosystem.
First, if the modern industrial world faced an individual-mass, with the advent of what Gilles

198 “individuals are divisible and become samples'®. In the

Deleuze calls the control society
digital universe, the individual and the networked system he inhabits is hybrid—a blend of his
physical/biological version, with his bit/dated version?”®. The emergence of a networked
ecosystem reshapes communicative relations?®!, giving rise to a culture of convergence. This
shift disrupts the modern conceptualizations of time and space, previously regarded in isolation,
which were pivotal in the formulation of modernity and the model of sovereign governmental
action. This is attributed to the role of territory as a foundational element of the sovereign

government model?2.

197 P, BELLANGER, « Souveraineté numérique et ordre public », Archives de philosophie du droit, 2015, vol. 58,
n° 1, pp. 285-296, disponible sur https://www cairn.info/revue-archives-de-philosophie-du-droit-2015-1-page-
285 htm.

%8For Deleuze, money expresses well the distinction between societies. While one had coins minted in gold -
which served as a standard measure - the socicties of control refer to floating exchanges, modulations that make a
percentage of different samples of currency intervene as a cipher. Thus, while the man of discipline was a
discontinuous producer of energy, the man of control is undulatory, functioning in orbit, in a continuous beam G.
DELEUZE, « Les socié¢tés de contrdle », op. cit.

199 Ibid.

20T he question of representation in the online world is also a particular one. One does not know if the person one
connects is actually her. It is the advent of a world of remote relationships, where many of the connections do not
involve directly related people and it is not necessary to see the faces of those in contact. H. KOSKELA, « Webcams,
TV Shows and Mobile phones: Empowering Exhibitionism », Surveillance & Society, septembre 2002, vol. 2, n°
2/3, disponible sur https://ojs.library.queensu.ca/index.php/surveillance-and-society/article/view/3374 (Consulté
le 24 octobre 2023).

201In communication theory, the advent of the printing press by Gutenberg is treated as a founding element of
modernity, because it provided the diffusion of knowledge, the development of writing, and harmonized with the
static structure ordered by the modern subject. By observing the impact that new technologies would have on the
emerging society, Marshal McLuhan stated that "the medium is the message", and thus, not only the way of
communicating would change, but also language itself. M. MCLUHAN et Q. FIORE, Medium is the massage: an
inventory of effects, New York, Bantam, 1967.

202The convergence era means that the individual, who used to be passive in his relationships, becomes an actor
(whether in communication or even in surveillance - his own and that of others). Communication moves out of the
passive-receptor mode of information. From cold and passive modes, people can interact. They are not only
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Conversely, the virtual realm gives birth to a nebulous zone where even wealth changes into a
distinct entity grounded in infinitely replicable information, transcending the traditional

limitations of time and space?®?

. Therefore, the once-dominant Euclidean model gives way to
relative perspectives. Hence, "the vision of relative space proposes that it be understood as a
relationship between objects that exists only because the objects exist and relate to each
other”?%* The relative character of space/time manifests discernibly within the communicative
practices of the networked ecosystem. Space is contextualized and relative, a social product,

where each society will build its own space?®, each with its social relations and

e

reproduction®®.

In the domain of cyberlaw, Julie Cohen clarifies that cyberspace is neither abstract nor
Cartesian, instead, it materializes human cognition. It is, hence, relative, mutable, and is shaped
by practice. Cyberspace is thus perceived as a domain formulated through the interplays among
practice, conceptualization, and representation. A heightened focus is devoted to three
transitions: the surfacing of networked space, the interweaving of embodied spaces once
circumscribed by networked domains, and the ways these advancements reshape, materialize,

and disrupt the geographies of power?"’.

receivers of information, but senders. They are transmitters and reproduce information through digital networks,
which are mostly privately owned, but whose discussion goes far beyond the private scheme. This gives rise to
many comforts and possibilities for people, but also to many problems. /bid.

203 p P. PINHEIRO et M. BAsSo0, Direito digital, Sdo Paulo, Saraiva, 2016.

204 A time that is both eternal and ephemeral aligns with this cultural paradigm, surpassing any specific sequence.
Timeless time occurs "when the characteristics of a given context, namely the informational paradigm and the
network society, cause systematic confusion in the sequential order of the phenomena that take place in that
context" D. HARVEY, Condigdo pos-moderna: uma pesquisa sobre as origens da mudanga cultural, Temas de
atualidade, n° v. 2, Sdo Paulo, Loyola, 2013.

20511 the "postmodern condition," David Harvey alludes to a temporal and spatial understanding which stems
from the conception of space and time formulated by Henry Lefevre, who starts from the premise that space/time
are social products. According to Lefevre, space and time are not only facts of nature but also products, essential
aspects of second nature. The fact that space is a social product causes each society to construct its own space;
each social space contains its social relations and reproduction. Thus, for Lefevre, space has a triple figure: i) a
spatial practice, which encompasses production and reproduction, specific places and spaces specific to each social
formation that ensures continuity in cohesion; i) the representations of space are linked to production relations,
the order that is imposed on knowledge, signs, and iii) the spaces of representations that present the complex
symbolisms, linked to the underground side and the arts. David Harvey employs Lefevre's concepts and develops
the conception of space in the postmodern environment, which can be applied to cyberspace. Space transmutes
into a global village of telecommunication and a "spaceship "of economic and ecological interdependencies, and
as time horizons shorten, the point where the present is all that exists". Given that reality and present are what
exist, Harvey points out that the view of relative space proposes that it be understood as a relationship between
objects that only exists because objects exist and relate to each other. He suggests the concept of relational space,
which exists only insofar as it is part of the process that defines it. p123 D. HARVEY, Paris, capitale de la
modernité, Singuli¢res modernités, Paris, les Prairies ordinaires, 2012..

206 4. LEFEBVRE, La Production de |’espace, Paris, Anthropos, 1986.

207 J. CoHEN, « Cyberspace As/And Space », Georgetown Law Faculty Publications and Other Works, janvier
2007, disponible sur https://scholarship.law.georgetown.edu/facpub/807 (Consulté le 24 octobre 2023).
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In the legal context, identifying a paradigm that is reticular aligns with Alain Supiot’s
proposition of the refeudalization of law**®. Supiot highlights that networks, embodying their
interactive and relational perspectives, are not uncharted territories but had existed during the

feudal era and were obscured by modern rationality?®®.

Alain Supiot articulates that recognizing the existence of networks in the pre-modern era
enables one to infer that “their legal character isn’t confined to the array of contracts
formulated for their contemporary activation, and that network society doesn’t symbolize the
pinnacle of individual freedom, but rather the re-emergence of feudalism”. This re-emergence
is indicated by a dual shift: from sovereign to suzerain and from legislation 7o bond. In this
regard, the concept of a “refeudalization of law" doesn’t imply a regression to the Medieval
era but the revival of a legal framework that the advent of the nation-state had rendered

obsolete »*10

. Ultimately, it is about revising - through the lens of cybernetics - a structure
erased in the mold of the modern state, constructed in accordance with the machine's imaginary,
which established the subject in the foreground, in an artificial way, using opposing figures,
scientificizing law, which had been previously relational and practical. Cybernetics, therefore,

marks, in the present research, the imaginary of a return to relational interactivity.

Section Considerations

From the foregoing ponderings, it is manifest that the network ecosystem embodies
characteristics markedly divergent from the parcel of modern rational Western thought.

Primarily, it functions within a reticular framework where forms of interactivity are

28R obert van Krieken disposes the relevance of the topic at legal realm. For him. “The refeudalization process
has significant legal dimensions” demanding an adequate understanding from law, politics and sociology. That is
“Topics covered include the changing relationship between public and private law; the privatization of public
authority and responsibilities; the territorial unbundling of sovereignty and the tendency toward multiple,
overlapping authorities and jurisdictions; the contractualization of groups and political units as well as
individuals; and the changing relationship between sovereignty and political representation”. R. VAN KRIEKEN,
« Refeudalization and Law: From the Rule of Law to Ties of Allegiance », Annual Review of Law and Social
Science, octobre 2023, vol. 19, n° 1, pp. 337-355, disponible sur https://doi.org/10.1146/annurev-lawsocsci-
111522-075848 (Consulté le 12 février 2024).

209 A. SUPIOT, « The public—private relation in the context of today’s refeudalization », International Journal of
Constitutional Law, janvier 2013, vol. 11, n° 1, pp. 129-145, disponible sur https://doi.org/10.1093/icon/mos050
(Consulté le 18 octobre 2023).

219 hid.
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multifaceted. While the modern individual manifests traits of opposition, isolation, and
separation—each in its singular and universalized form—the network ecosystem thrives on
interaction. This trait is constitutive of a significant alteration in social relations. The discussion
is no longer about the individual; in a networked space, it pivots on interaction. Hence,
cybernetics epitomizes the metaphor most apt for elucidating the dynamics of a networked
ecosystem due to its inherently performative and dialogic nature. Through the lens of the

cybernetic metaphor?!!,

spaces transcending the subjectivist vision become conceivable. In
essence, these viewpoints unify in acknowledging the pivotal role of technological progression
in altering human perceptions and experiences of space and time, as well as their interrelations.
The escalating pace facilitated by technological advancements call for the reformation of spatial
and temporal coordinates and the incorporation of innovative conceptual frameworks and

categorizations capable of comprehending this new spatiotemporal reality?!2.

The aesthetic structure of modernity, intrinsically associated with the autonomous subject,
proved crucial for the construction of pyramidal and dichotomous edifices underpinning
modern institutions and normative frameworks. Pertaining to ideal types, the modern state's
political action model anchored itself on two distinct values: the individual and rationality.
Thus, this model, with its code rooted in the subject and the pyramidal form, conceptualized in
the likeness of Man, embraces an individualistic outlook. Given its shape-driven outcome, the
consequence 1s that the mutation of an "era” and the inception of an online domain, revolving
around a cybernetic paradigm and, hence, relational, will demonstrate the inadequacy of the
individualistic base in navigating the performative and dialogic mechanisms of a networked
model. As can be discerned, there is an incongruence in terms of the sustaining values, and
ontology. Moreover, it’s vital to explore the trajectory that informed the creation of sovereign
government and authority models, as categories legitimizing state political and public action,
and to understand how these, emanating from these structures, are incompatible with a digital

state model, which is molded by cybernetics.

The digital revolution and the advent of an information society illustrate their emergence within
a paradigm containing the individual among other elements. Consequently, the dualistic

frameworks conceived for constructing modern designs appear inadequate and are, indeed,

L J. CoHEN, « Cyberspace As/And Space », op. cit.

22 E M. ENTSCHEW, « Acceleration through Digital Communication: Theorizing on a Perceived Lack of Time »,
Humanistic Management Journal, juillet 2021, wvol. 6, n° 2, pp. 273-287, disponible sur
https://link.springer.com/10.1007/s41463-020-00103-9 (Consulté le 24 octobre 2023).
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unsuitable, having been formulated for a modern scheme—an individualistic machine. Within
this modern framework, the model for state political action, that of sovereign government, was
also erected, proving equally incompatible with a digital state. These considerations will

undergo more detailed scrutiny in Section 2.

Section 2. The public law of “public power” as a corollary of modern

political action

The preceding section highlighted the modern state’s role as the sovereign government's
political action category, correlating with an economic, individualistic society within a unique
imaginary framework. While the initial segment underscored the distinct rationalities of
machinery and cybernetics, revealing an inherent incompatibility in category relationships, the
current section delves into the corollaries of these categories. It aims to pinpoint the origins and
legitimations of political and public action, established following a specific code that also
shaped modern law, thus influencing Brazilian public law and its legal regime.

In the context of Brazilian law, the state is traditionally perceived as "the legal personification

2213

of public interests”*">. The state adheres strictly to the rule of law, emerging as a "legitimate

progeny*1* " and gains recognition solely through the rule of law, which itself is regarded as a
revolutionary transition from the sovereign monarchies?!>. The ideological foundations of
public interest are constructed upon the rule of law, crystallizing into a binomial of

administrative prerogatives and the rights of the administered. It is from this duality that state

213 C AB. de MELLO, Curso de direito administrativo, Sdo Paulo, Malheiros, 2015., p.47.

214 1bid.

215 Although a minority, there is another range of authors who disagree with this narrative. Gustavo Binenbojm
says that the institutionalization of such model and its identity with absolute monarchy show that administrative
law was alien to any purpose of guaranteeing. from the supremacy of the public interest to the duty of
proportionality: a new paradigm for administrative law. Thus, for the author, the "miraculous origin" of
Administrative Law would be nothing more than a myth, since categories such as the supremacy of the public
interest and prerogatives, served only to continue the reproduction of the practices of the ancien regime. Although
at the moment the purpose is not to deal with the legal notion itself of public interest, but to demonstrate that its
construction stems from the formation of modern sovereign government, strengthened in a dichotomous way with
freedom in the rule of law. It should be noted that, although it can be agreed with the jurist regarding the
maintenance of a sovereign government structure, it is understood that the practices were not aimed at maintaining
the old regime, but rather the protection of individual liberal premises. G. BINENBOIM, Uma teoria do direito
administrativo: direitos fundamentais, democracia e constitucionalizagdo, Rio de Janeiro Sdo Paulo, Renovar,
2006.
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powers emanate, whereby those invested in public functions operate with the sovereign
legitimacy intrinsic to public interest. Within the Brazilian legal framework, this schema is
embodied through two fundamental principles: the supremacy of public interest and its
unavailability.

To summarize, this framework reflects the predominant?!¢

and classical interpretation of the
Brazilian public law's legal regime?!7, positioning public interest as the validating force behind

the state's public function, directly stemming from the rule of law. This state's emergence is

29218 t219

also attributed to “the universalization of legality”*'®. From a traditional standpoint*"”, public
law evolves in juxtaposition to private law, marking a distinction characterized by the
dominance of public power over citizens, stemming from the prioritization of collective
interests over individual ones. This imbalanced interplay between the administration and
individuals brings privileges and prerogatives exclusive to the public authority??’. This
relationship is unmistakably vertical, anchored in state sovereignty and a hierarchical structure,
synonymous with the foundational elements of the modern rule of law. Following this rationale,
the state, due to its authority, stands as the legitimate guardian of public interest, orchestrating

a top-down (vertical) relationship with its administrators in a unilateral manner.

It is acknowledged, nevertheless, that such a conception regarding the origin and formation of
public interest, sanctioned by authority, emanates from the construction of the modern figure
of political action tethered to the state figure, encapsulated in the sovereign government

category??!.

261 this sense, Emerson Gabardo and Daniel Wunder Hachem state: "The predominant doctrine during the period
of redemocratization (...) ended up being that of valuing the public interest, whether as a counterweight fo the
excesses of the Public Administration (...) or as a legal means of balance between liberties, individual rights and
the common good. E. GABARDO ¢t D.W. HACHEM, « O suposto cardter autoritdrio da supremacia do interesse
publico ¢ das origens do direito administrativo: uma critica da critica », Direito administrativo e interesse pitblico:
estudos em homenagem ao Professor Celso Antonio Bandeira de Mello. Belo Horizonte: Forum, 2010, pp.
155-201.

27 G. BINENBOM, Uma teoria do direito administrativo, op. cit.

U8 F P. de A. MARQUES NETO, « A bipolaridade do direito administrativo e sua superagdo », Contratos publicos e
direito administrativo, 2015.

219 The initial claim is to narrate the traditional conception. The specific path of the dichotomy between public
and private law will be explored in chapter XX.

229 H L. MEIRELLES, J.E. BURLE FILHO et C.R. BURLE, Direito administrativo brasileiro, Sio Paulo, Malheiros,
2016.

221The research adopts the indications of Alain Supiot, who points out that in the face of the transformations
brought about by globalization, the concepts of modernity, rather than being examined in terms of their notions,
correspond to categories to be examined, hence the route linked to the general theory of the State.

In these terms he announces. A. SUPIOT, La gouvernance par les nombres: cours au College de France, 2012-
2014, Poids et mesures du monde, Nantes] [Paris, Institut d’¢tudes avancées de Nantes Fayard, 2015.
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Indeed, the emergence of rule of law entailed significant mutations, conditioning the elaboration
of the bipolarity that forged the very discipline of administrative law, for instance, and the
subsequent development of the authority category in juxtaposition to freedom. However, the
legitimacy of state action in public interest is not a progeny of rule of law —perhaps a
descendant— since it is a product of the formula between the dichotomous models*??, liberal
with the sovereign government of the modern state. Precisely for this reason, the concept of a
public interest, grounded in authority, is unrelated to the schematic of a digital state. To
comprehend this relationship, the trajectory of the research is purposefully navigated through
the lens of the general theory of the state (in its broad sense), rather than the structure of the

legal notion and its concepts®%.

§1 Legitimacy and origins of state political action

Sovereignty, together with subjectivity, performs the role of a foundational pillar of the modern
state. Recognizing it as a crucial category of both modern political power and the state’s public
action is imperative. These elements form the foundational bedrock upon which the legitimation
of state public action is structured. However, they clash fundamentally with the interconnected

essence inherent in the paradigm that underpins the rise of a digital state model.

A. Legitimation of political and public actions

Sovereignty constitutes the fundamental category of the modern state and, regardless of the
regime, it provides its unity, authority, and coherence. Modern sovereignty?**, however, has its

particularities. The axis around this artifact encompasses the correlative ideas of sovereignty

222 The detailed exposition of the word "dichotomy" with its nuances will be better explained throughout the
research.

223 This means that one studies the development of modern state political models, their origin, their relationship
to structure, which conditions the model of public action, translated, therefore, into the modern conception of
public law.

2241t is worth pointing out that the first to deal with sovereignty as an absolute order was Jean Bodin, systematizing
a sovereign order, in the words of a republic, and of domination and command. The author linked sovereignty with
republic and his perception of state order would not exist without the category sovereignty, "sovereignty is the
absolute and perpetual power of a republic". J. BODIN, Methodus ad facilem historiarum cognitionem, 1566,
disponible sur https://gallica.bnf fr/ark:/12148/bptck111605f (Consulté le 29 octobre 2023).
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225 it is the principle of union that, by

and citizenship. According to Simone Goyard-Fabre
assembling all its parts and members,' serves as 'the pivot upon which the state of a city
revolves.' It is the state that will rationalize political organization, enabling the creation of the
covenant between individual and collectivity??°. In the field of political theory, it is possible to
identify a model of sovereignty linked to an absolutist regime, as a model connected to the rule
of law. This sovereignty will have its own particularities of legitimation, both in form and

purpose.

1- An extrinsically legitimacy validation

In its forms, it is built on the purpose of the defense of the community, through a third party in
a single and central figure; externally, its absolutist form signifies the unity of protection, it is
the art of war, internally, it emerges as a centralizing government that constitutes a unity of
will to establish order and social cohesion. In other words, the founding characteristic resides
in its artificial stature and in its exercise of power in a unitary and hierarchical manner. Until
then, a monolithic power was not conceived, so that authority and power would not always be
equivalent??’ | a phenomenon that will be observed in the context of a postmodern state model.
As observed, the emergence of the network society occurs in what is employed as the cybernetic
age. Conversely, the conceptualization of the machine significantly diverges from the
conceptual realm of cybernetics, illustrating the contrasting paradigms inherent in legal and

institutional frameworks.

In the construction of absolute power, sovereignty is thus crafted artificially, utilizing their
command for the defense of the community within a relationship of dominance and
subordination. From it , the perspective of an authority (public action) emanates, as well as a
separation between two realms: on one side, power, and on the other, submission within a

figure. Here, the sovereign model resembles a pyramidal structure*®, whose vertical nature

225 §. GoYARD-FABRE, « Les craquements de I'édifice étatique », Archives de philosophie du droit, 2015, vol. 58,
n° 1, pp. 339-354, disponible sur https://www cairn.info/revue-archives-de-philosophie-du-droit-2015-1-page-
339.htm (Consulté le 19 octobre 2023).

226 Natural persons, whose words are their own, are distinguished from artificial persons "considered as
representing the words and actions of another" T. HOBBES, Leviathan , by Thomas Hobbes, London, J. M. Dent
and sons; New York, E.P. Dutton, s.d.

227 A SUPIOT, « Aux origines des Etats : la souveraineté de la limite. (La geste gaullienne a la lumiére de I”histoire
des institutions) », Revue Défense Nationale, 2022, vol. 847, n° 2, pp. 30-38, disponible sur
https://www.cairn.info/revue-defense-nationale-2022-2-page-30.htm.

228 M. VAN DE KERCHOVE et F. OST, De la pyramide au réseau ? :  pour une théorie dialectique du droit,
Publications des Facultés universitaires Saint-Louis, n° 94, Bruxelles, Facultés universitaires Saint-Louis, 2010.
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prohibits the incorporation of categories that are not disparate in those elements since the
intention encompasses submission and protection through the transcendental figure, positioned
in the Leviathan??°. And as seen, there is a distinction between spaces of submission and control,
in a heteronomous manner, but there is no distinction with economic/political power, for it is

absolute?3°.

The idea of sovereignty, conceived as a centralized and artificial power, unveils the legitimacy
of this authority and its institutional actions, whether political or public, as stemming from an
external, fabricated act. Hence, within the framework of the modern state's political action,
sovereignty epitomizes an act of external will, an external validation, influencing all its
endeavors. On one hand, modern sovereignty is characterized by extrinsic legitimation; on the
other, the emergence of solid modernity redefines the source of this validation. In an absolute
monarchy, it is the monarch who holds this power; in a constitutional democracy, it shifts to

the people.

2- A legitimacy validated by the authority

The consecration of modern rationality arises with the rule of law. In 1789, with the Declaration

of the Rights of Man and of the Citizen, the legal system founded the basic assumptions of

22°The idea of contract, according to Michael Stolleis, has undergone different developments throughout the history
of modern natural law. The first is linked to the scholasticism of the Middle Ages and the Reformation; the second
corresponds to the classical systems of classical law, already separated from moral theology; the third deals with
the Enlightenment at its height, when normative systems established natural rights as a criterion for assessment
and the basis for codification. Finally, the liberal and individualist systems of natural law after the Kantian critique,
which emerged after the revolutions. M. STOLLEIS, « Droit naturel et théorie générale de I’Etat dans I’ Allemagne
du XIXe siécle », Le Débat, 1993, vol. 74, n° 2, p. 63, disponible sur http://www.cairn.info/revue-le-debat-1993-
2-page-63.htm (Consulté le 24 octobre 2023).

Z30The absolutist State is thus characterized by the incorporation of powers into the transcendental figure. This
sovereignty—with the hallmark of the artificial figure and holder of centralizing power—constitutes the modern
conception of government. The government—t/e machine—is the sovereign that binds the authority of the State.
The sovereign government confers to authority the power, in a hierarchical, vertical, and unitary manner to provide
defense and maintain order. On one side is power, and within it is the absolute. It is an artificial animal,
materialized in the figure of the sovereign government for the common good, as aptly illustrated in Abraham
Bosse's drawing of the Leviathan. This structure also occurs in the internal environment. With the modern State,
administration develops, and a 'right' specific for royal officials (ancestors of the public function), with the Crown’s
inalienable domain, is intensified by Jean Bodin's theorization of sovereignty. J. VAN MEERBEECK ef al., La
distinction entre droit public et droit privé. Pertinence, influences croisées et questions transversales, 2019,
disponible sur https://dial.uclouvain.be/pr/boreal/object/boreal:214626 (Consulté le 18 octobre 2023).
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“solid modernity”, designating its philosophical, political and legal principles®!, within a
rational subjectivist reading. Sovereignty, which before was absolutist, now becomes that of
the people. Political action proceeds by means of representation, which allows the principles of

rationality and general will to be conceptually combined??

. The rational apparatus and
institutions were precisely drawn by Max Weber in the demonstration of the spirit of modern
capitalism, the rational state machine, of a bureaucratic structure and with legitimacy of the
power of coercion. Finally, law, according to the prescriptions of nature and the general will, is
defined by its formalism and takes the rationality of mathematical discourse as its model, as

seen?33.

This system of rationality is the source from which state authority draws its legitimacy. The
model of authority's public action and the assurance of the "general interest" emanate from the
sovereign government. As Pierre Bourdieu recognizes, bureaucrats delineate this category as a
universal group, possessing the volition of this interest (in Hegelian terms), or as a rational
deliberative body and effective mechanism to realize this general interest (in Durkheimian
framework) 2. Thus, a link forms among sovereignty-power-government and bureaucracy-

authority-general interest*>, a linkage that Brazilian law interprets as the embodiment of

2

"public interest".

In the rule of law, the governmental entity is also conceptualized upon the premise of
asymmetrical power?*®. The population's will, crystallized in the contract, juxtaposes the

endeavors of its representatives against the bureaucracy, steering the mechanism of public

237

action®’. Here emerges the public interest, as the ownership of a modern, sovereign,

Z31The naturalism of 1789 is considered the temporary mask of the first two mentioned currents its determinants.
E. PICARD, « Le principe des communs est-il compatible avec 1’ordre juridique frangais ? », in D. BOURCIER ef al.
(éds.), Dynamiques du commun : Entre Etat, Marché et Société, Philosophies pratiques, Paris, Editions de la
Sorbonne, 3 mai 2022, pp. 49-77, disponible sur http://books.openedition.org/psorbonne/99797 (Consulté le 1
novembre 2023).

Z2Despite the aristocratic characteristic, parliament is the place where the sovereignty of the people is expressed.
Finally, the collective obligation to obey the law is founded on a moral and methodological principle of legislative
rationality. J. PITSEYS, « Le concept de gouvernance », Revue interdisciplinaire d’études juridigues, 2010, vol.
65, n° 2, pp. 207-228, disponible sur https://www cairn.info/revue-interdisciplinaire-d-ctudes-juridiques-2010-2-
page-207.htm.

233 Ibid.

234 Ibid.

235 P, BOURDIEU et B. GUIBERT, « 1 - L’Etat et la concentration du capital symbolique: », in L *Etat, la finance et
le social, s.1., La Découverte, 1 janvier 1995, pp. 71-105, disponible sur https://www.cairn.info/l-ctat-la-finance-
et-le-social-1995--9782707124296-page-71.htm?ref=doi (Consulté le 29 octobre 2023).

236 M. FOUCAULT, La Naissance de la biopolitique. Cours au College de France (1978-1979), Paris, Hautes
Etudes, Galimard, 2004.

237 The action must be prescriptive, imperative, aimed at the common good, and imposed on all people. In an ideal
model, it is an authorization of the government model of imperative and commanding action, whose legitimization
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centralizing, authoritarian state. This is why it can be inferred that if the foundational model—
the sovereign government—is conceived for a centralist paradigm, its consequent structure
adheres to the same pattern. In this context, it becomes evident that authorities, along with
emerging public interest, clash with the principles of a networked ecosystem and, as a result,

necessitate a transformative approach to accommodate the modalities of a digital state.

In Brazilian legal system, it is possible to identify elements of the link between sovereignty
and the exercise of state legitimacy in the first publicists. The jurist Silva Marques, in 1911,
established what he understood by sovereignty, as the "right to exercise supreme authority,
whatever the form of government adopted, the sovereign rights belong fto the people". The
author stresses that the "sovereign cannot act except in the general interest”, emphasizing that
one cannot forget "its origin and especially its mission, which is to guarantee all liberties and
ensure the exercise of all rights. In monarchies, this right is in the hands of the king or the

emperor, the people being the true sovereign’3%.

The public interest results as a corollary of the political action of a sovereign government;
therefore, incompatible with a digital state, whose model should encompass a public interest
linked not to the machine, but to cybernetics. Authority as a category materializes through the
concept of legality*>®. In Brazilian public law (especially administrative law), the principle of
legality was developed as a true rule of state legitimacy, erected as the foundation of the
development of the juspublicist doctrine. Legality, in this sense, would be “applying the law ex
officio”®® This is a formal scheme, linked to the positivist model of law?*! and that originates,

as can be seen, from the conception of sovereign government. state prerogatives are conferred,

justifies the transcendental character and political authority of domination coming from a superior authority that
in truth is the collectivity itself. H. BOUILLON, Le droit administratif a I'éere de la gouvernance : les idées
politiques du droit administratif, Paris, Mare & Martin, 2021.

238 § MARQUES: Elementos do direito publico ¢ constitucional. Rio de Janeiro, Benjamin de Aguila 1911, pp. 31
23%E B. MOREIRA, Contrato Administrativo como Instrumento de Governo, Malheiro: Sdo Paulo: 2015, p.10.

240 M.S. FAGUNDES et G. BINENBOIM, O controle dos atos administrativos pelo poder judicidrio, Rio de Janeiro,
Gen Forense, 2010.

2 As Daniel Hachem explains, at that time the normative force of the Constitution was not recognized, and
fundamental rights were considered formal declarations, without much practical applicability. Thus, while the
Constitution had a formalistic character, the administration was legalistic, which would be related to the separation
of state powers, legacies of the French revolution. D.W. HACHEM, « A nogdo constitucional de desenvolvimento
para além do viés econdmico—Reflexos sobre algumas tendéncias do Direito Pablico brasileiro », A&C-Revista de
Direito  Administrativo & Constitucional, 2013, vol. 13, n° 53, pp. 133-168, disponible sur
http://www.revistaaec.com/index. php/revistaaec/article/view/126 (Consulté le 29 octobre 2023).
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which are exorbitant to common law. The objective is to guarantee the "general interest™*2,

whose term was first changed to public interest.

Consequently, the legitimacy of the state's public action, in service of the public interest, is
inherently linked to the political action model of the sovereign government. The fundamental
architecture—sovereign, unified, vertical, centralized, artificial, pyramidal, and
commanding—serves as the cornerstone for both the absolutist formulation and the
construction emanating from the populace’s contractual agreement. This constitutes the
framework for the political action of a modern state— a government that mandates vertically
legitimized action, symbolized as a pyramid. Within Brazilian law, the resulting structure is
perceptible both in the framework addressing state sovereignty and in the conceptualization of
legality as a distinct category. It is this very model that stands in contradiction to a state model

conceived in the dialogic structure of the informational age.

B. The purpose of state action

As posited by Charles Taylor, the individual has been the crux since the inception of the
absolutist modern state model, a consequence of modern rationality itself. In "Leviathan,"
Thomas Hobbes asserts that the constitution of the republic is the fruit of the rational consensus
of men. It is through desacralization that man enters into the covenant. "Leviathan" in itself is

2833 This exact facet stands in

a construct of man, an artificial entity borne of natural man
opposition to the reticular nature of an ecosystem wherein diverse actors participate—
moreover, within realms that are the conglomerate of humans and machines. These elements
illuminate the inadequacy of the individual construct to serve as the foundation—that is, as a
code—in the orchestration of normative regulations within the virtual sphere.

A second relevant question, lies in the fact that in the absolutist Leviathan?**

, the sovereignty
of the artificial man has a specific purpose, the defense, command and control of the res

publica. Absolute authority is directed toward the interest of the collectivity’®. In the idea of

242 The first publicists referred to the term general interest, which changed with the French influence in the legal
system.

243 T. HOBBES, Leviathan , by Thomas Hobbes, op. cit.

24 Ibid.

245 J. CHEVALLIER, L 'Etat post-moderne, 5° éd., Paris, France, LGDJ, 2017 ; H. BOUILLON, Le droit administratif’
a l’ere de la gouvernance, op. cit.
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the modern state's model of political action, the sovereign's perceived protection of the

collectivity results in his unconditional authority for the “common good” **°.

This logic suffers a relevant impact with the Enlightenment revolution and the advent of the
rule of law. If absolutist authority is transcendental and cherishes the common good, with the
rule of law it acquires its dichotomous clothing with freedom, leading to the political-normative
primacy of the latter. Michael Stolleis points out that, if with the absolutist state there was the
notion of a homogeneous res publica, from 1750 on the elements of individual freedom began
to multiply in the concept of state purpose. The theory of the role of the state becomes
increasingly inspired by the process in which the bourgeoisie emancipates itself from the
absolutism of the state, resisting economic tutelage and against the deprivation of the right to
political intervention. According to him, the more security is placed as a role and task of the
state, the more individuals conceive their public liberties in opposition to the state and the more

"happiness" loses its value?¥.

Thus, with the advent of the rule of law and the emergence of the search for the rights of the
individual, the initial logic of authority as legitimated for the collectivity is inverted, leading to

a relevant distinction, which constitutes the structuring of institutions having the individual and

248

his future freedom as objects**°. Hence, the positivism of the legal rights, listing the state figure

as a necessary evil to guarantee no longer the common good, but the freedom of the
individual?*. Indeed, subsequently, Airton Seerlander demonstrates that the advent of
liberalism in the West in countries such as the United states, for instance, resulted in a

phenomenon of a society in which public interference should be restrained for the natural path

216 0. GODECHOT et N. WOLOSZKO, « Villes globales et inégalités : mondialisation ou financiarisation ? »:, Cifés,
février 2022, n° 1, pp. 67-86, disponible sur https://www cairn.info/revue-cites-2022-1-page-67.htm?ref=doi
(Consulté le 29 octobre 2023).

247 Term used by the author to refer to the purpose of the prince or commander within his power of command,
whose digression for now is not important for the development of the thesis. In any case, the engravings of a good
government, explained by Lorenzenti, show that the medieval conception of a good government corresponds to
the harmony of the community. More on M. STOLLEIS, « Droit naturel et théoric générale de I'Etat dans
I’ Allemagne du XIXe siecle », op. cit.

2¥[n this sense, Van Meerbeeck explains that if in 17th century France it was accepted that rules applied to the
State were more due to the prerogatives of the sovereign in Bodin's absolutist conception. After the Revolution,
the primary duty of the State becomes to protect individual rights. According to the author, unlike common law
systems, Rousscau's notion of generality gives the State a unique legitimacy that dominates the paradigm of the
general will. J. VAN MEERBEECK ef al., La distinction entre droit public et droit privé. Pertinence, influences
croisées et questions transversales, op. cit.

249 M., STOLLEIS, « Droit naturel et théorie générale de 1’Etat dans I” Allemagne du XIXe siécle », op. cit.
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of human freedom?>°. Thus, in the rule of law, authority, as a category, cannot be examined

without first identifying its opposite pole, freedom.

§2 The autonomy of the individual, the world of dichotomies

If the power of the absolutist sovereign arises as an artificial man by natural man for the defense
of the collectivity, the emergence of modern society that drives to be democratic will remain in
constant indetermination, because, as Chantal Mouffe points out, the democratic revolution

“led to the disappearance of a power that was incarnated in the person of the prince and linked

2251

fo a transcendental authority”*'. Moreover, modern man differs from his ancestors in that he

can “choose how to live his own life”?>?. Tt is no longer a matter of social position, which will

2253

lead society to search for its individual “rights”*>>. Thus, the emergence of man - as a free

254

individual - is the mark of modernity*>*, and its rationalization process involves precisely the

development of the guarantee of his fireedom?>’ | in its most varied nuances?>°.

The promises of modernity find in the /egal world a legal order aimed at establishing and

257

guaranteeing rights, which will become subjective*>’. The resulting institutions will all be

formulated based on the conception of this modern individual?®, which will thus imply the

239 On a Virginia or Georgia slave farm the problem might seem more complex. It is important to realize, however,
that the legal and political discourse of the Southern elites, maintaining the basic structure of liberal argumentation,
tended to present the slave master as a standard individual who was free and equal to others, and therefore worthy,
as a concrete citizen, of being protected against all state oppression. A. C. SEELAENDER. O direito administrativo
e a expansdo do estado. na primeira republica: notas preliminares a uma histéria da doutrina administrativista
no brasil r. IHGB, Rio de Janeiro, a. 182 (485): 165-202, jan./apr. 2021.

1 C. MOUFFE, The democratic paradox, Phronesis, London, Verso, 2000.

22 C. TAYLOR, « Résonance et théorie critique », Réseaux, 2022, vol. 235, n° 5, pp. 47-71, disponible sur
https://www.cairn.info/revue-reseaux-2022-5-page-47.htm (Consulté le 25 octobre 2023).

23 Ibid.

B4t is imperative to acknowledge that the prevailing debate surrounding the state and public spheres still defends
this form of freedom, requiring an examination of its origins. The objective here is not to constrain the rights to
freedom of individuals. Instead, the focus is to elucidate the persistent emphasis placed on structuring discourses
on public law around the concept of freedoms, in a domain originally constructed for the pursuit of the common
good. Thus, this particular manifestation of freedom, which catalyzes the emergence of bipolarities, is also a
foundational element of a system that finds itself at odds with a state model envisioned not as a mechanistic
construct but as a cybernetic entity.

255 « Individu et modernité », in Identité(s), Synthése, Auxerre, Editions Sciences Humaines, 2016, pp. 89-99,
disponible sur https://www.cairn.info/identites--9782361063283-p-89.htm (Consulté le 25 octobre 2023).

&3h especially the values of individualism and the market.

BIndeed "between Villey and Donahue, many authors seem to agree that classical Roman law should not be
understood in terms of a structure of individual rights". J. VAN MEERBEECK et T. LEONARD, « Le droit subjectif :
nceud gordien de la distinction entre droit public et droit privé ? », in A. BAILLEUX, D. BERNARD et J. VAN
MEERBEECK (éds.), Distinction (droit) public / (droit) privé, s.1., Presses de 1’Université Saint-Louis, 2022, pp.
321-365, disponible sur http://books.openedition.org/pusl/27671 (Consulté le 29 octobre 2023).

2% C. TAYLOR, op. cit., Réseaux, 235
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construction of the modern conception of freedom. Modern freedom, which resonates with

t,259 1260.

Benjamin Constant’s thought,*” refers precisely to the private autonomy of the individua

Hence, modern institutions are built to guarantee the autonomy and the rights of the rational
man. This autonomy, in turn, linked to individual inalienable rights, finds support in John
Locke?®!, who relates modern freedom and property, and has a fundamental contribution in
solidifying the modern theory of the primacy of the individual and, therefore, of the private
over the public. Besides Locke, Adam Smith significantly influenced political philosophy in

the economic aspect, playing a decisive role in the constitution of a self-~regulating market?°?

and in the development of a growth paradigm, linked to economic prosperity?®3.

25 Benjamin Constant's text is considered a landmark in understanding the distinction between the freedom of the
moderns and the freedom of the ancients. According to him "7The goal of the ancients was the sharing of social
power among all citizens of the same homeland. That is what they called freedom. The object of the moderns is
the security of private privileges; and they call liberty the guarantees granted by institutions to these privileges."
Hence, he states that "Individual liberty, I repeat, is the true modern liberty. Political freedom is its guarantee,
and therefore indispensable. But to ask the people of today to sacrifice, as in the past, the totality of their individual
liberty to political liberty, is the surest way to keep them away from the former, with the consequence that, having
done this, the latter will soon be snatched away from them. B. CONSTANT, De la liberté chez les modernes : écrits
politiques, Pluriel, n° 8532, Paris, Hachette, 1989.

20Hobbes, who attributes to the sovereign an uncontrolled power over the subjects' private sphere, recognizes,
however, that subjects are free to do whatever the sovereign has not forbidden, and the first example that comes
to mind is "the freedom to buy, to sell, and to make other contracts with each other" [1651, ch. XXI]. N. BOBBIO,
M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade: Fragmentos de um dicionario politico, Rio de Janeiro,
Paz e Terra, 2021.

2611 the words of Norberto Bobbio "Through Locke, the inviolability of property, which comprises all the other
natural individual rights, such as liberty and life, and which indicates the existence of a sphere of the singular
individual autonomous with respect to the sphere over which public power extends, becomes one of the axes of the
liberal conception of the State, which in this context can then be redefined as the most conscious, coherent, and
historically relevant theory of the primacy of the private over the public.

Also, "Locke's ideas influenced the Declaration of Independence of 1776 and the Declaration of the Rights of Man
and Citizen of 1789. Article 2 states that "the object of all political association is the preservation of natural and
imprescriptible human rights,” which are "liberty, property, security, and resistance to oppression." Both
declarations state that governments protect inalienable human rights. Beyond anodin, this conceptual shift is
positive. Indeed, it was Bodin's absolutist conception of the prerogatives of the sovereign that led seventeenth-
century France to accept that specific rules should apply to the state. Since the French Revolution, it has been
generally accepted that the state exists to protect individual rights. Ibid.

262 According to Karl Polanyi free-market economy is a socio-historical condition and is not a natural condition. It
is a phenomenon that began in 1830 as an economical market, a single and separate entity. K. POLANYL, The Great
transformation, New York, Octagon books, 1980.

263 According to Antoine Bailleux and Frangois Ost, Smithian anthropology has the power to universalize
economics, presenting it as self-evident, which leads to conceiving growth not only as a good in itself, but as the
natural way of humanity. The authors point out, however, that Smith considers economic growth as "a necessary
but not sufficient condition for the happiness of individuals, and of nations. In any case, it is pondered that his
doctrine was fundamental for the development of its own paradigm, that of growth, whose influence goes beyond
the discipline of economics arriving even in the field of law through the doctrine of economic analysis of law. A.
BAILLEUX et F. OsT, « Six hypothéses a I’épreuve du paradigme croissanciel », Revue interdisciplinaire d’études
Juridiques, 2016, vol. 77, n° 2, pp. 27-53, disponible sur https://www.cairn.info/revue-interdisciplinaire-d-etudes-
juridiques-2016-2-page-27.htm (Consulté le 29 octobre 2023).
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These ideals will have definitive scope in the construction of the categories of modern legal
institutions, which will be packaged through oppositions. This is an era of dichotomies, a word
which, as Norberto Bobbio teaches, refers to opposing fields, in which one prevails over the

other?*

. With the rule of law, the primacy will be that of the individual. Herein lies the
identification of a second fundamental element of modernity, in direct opposition to the
constructs inherent to a network society. A network society, with diverse actors, cannot be

regulated through a political and juridical institutional formatting that is based on dichotomies.

A. The primary dichotomy, Society and the State

The fundamental dichotomy inherent to the rational modern social paradigm is the separation
of Society and the state. Jacques Chevallier articulates this as being paramount and intrinsically
intertwined with the Western evolution of the modern state. It serves as the prism through which
social and political structures are interpreted and understood, albeit with conceivable
distortions?®>. Rooted in the ideological frameworks of liberalism, this conceptualization gives
rise to civil society?®. This entity is conceptualized as a structure born from the association of
individuals, existing independently of the state, and tasked with counterbalancing public
authority. Consequently, within this liberal paradigm, society is construed through a direct

267

interaction between a civil society“®’—purged of intermediary layers that segregate individuals,

such as religious institutions or corporations—and a state that executes its mandate “protected

from the hidden powers that act”*$®.

269 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

265This differentiation has degrees depending on the country. Europe differentiates more than Anglo-Saxon
countries. J. CHEVALLIER, L 'Efat post-moderne, 5° éd., op. cit., p. 85.

266As Leonardo Avritzer explains, the concept emerges around 1820, as a dualistic dimension capable of
expressing two changes in Western modermity: the separation of the economic and family spheres with the
abolition of slavery, and the separation of the State and society caused by the systemic specialization of the modern
State. The author himself, however, mentions that in Brazil the path taken regarding the concept is exceedingly
distinct, which will be better identified throughout the thesis. L. AVRITZER, « Sociedade civil ¢ Estado no Brasil:
da autonomia a interdependéncia politica », Opinido Publica, novembre 2012, vol. 18, n° 2, pp. 383-398,
disponible sur http://www.scielo.br/scielo. php?script=sci_arttext&pid=S0104-
62762012000200006&Ing=pt&ting=pt (Consulté le 25 octobre 2023).

267 1t is, in fact, a new construction, because, as Max Weber rightly points out, under absolutism there was no
knowledge of the bourgeois or the citizen, categories constructed by bourgeois society. This indeed constitutes the
pivotal element anticipated for exchange, serving as the foundational code instituting processes of dichotomy. It
is this precise element that is identified as the crux of the purported incompatibility herein discussed.

28 J. PITSEYS, « Le concept de gouvernance », op. cit.
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To guarantee the autonomy of the individual, freedom is designed as a category that preserves
autonomy and, for such, needs a contract?®. From here the dichotomy between Society and
state is built. Firstly, is freedom, which, in the terms of Jurgen Habermas, is "the individual's
charter of freedom ™. While this framework safeguards autonomy, a counterbalance within
the structure becomes imperative. Furthermore, sustaining the prevailing order of domination
necessitates a substantive justification. In the void left by the absence of a transcendental
entity—be it the cosmos or the monarch—the process of subjectivation mandates the
incorporation of a dichotomous framework. Without this structure, the pyramid "would

collapse"?™

. As Michel Stolleis points out, there was no way to return to the previous stafus.
There was no way to resacralize. that is, With the emergence of a new society?’2, "there was
no way out of the return of rationalist disenchantment that in the creation of a prosaic contract

Justifies domination "3,

1- The dichotomy as a purification process

Therefore, in alignment with the Society/state dichotomy, a corresponding separation manifests
between Man and Citizen, extending subsequently to distinctions between private and public
and between private property and public attribution. Bruno Latour identifies this systematic

separation inherent to modernity as a ‘process of purification,” categorizing it as an intrinsic

2°Law has elaborated a concept loaded with strong intentionality, oriented to determined goals: fireedom, formal
equality of abstract rights, private property. The general objective is to guarantee liberty and all other rights within
a normatively organized world: liberty as right and right as freedom, equal formal liberty for all, equality as
condition and limit liberty, that equal liberty that becomes the most extreme synthesis of what constitutes, in the
legal plane, the whole Revolution of 1789. To establish /iberty as the first imperative given, it was necessary to
think of society as the result of a contract concluded between natural men, that is, free because not yet subject to
a social state. Here arises the principle of duality, which is the dichotomy, the duality between Society and State.
E. PICARD, « Le principe des communs est-il compatible avec I’ordre juridique frangais ? », op. cit.

210“The charter of freedom to do what one wants and does not want lies in private autonomy. citizens are attributed
autonomy in the sense of a rational formation of will, even if it cannot be legally required. They must bind their
will to those laws that they give themselves as a consequence of a common will, obtained through discourse, for
the idea of self. legislation, establishes an internal nexus between reason and will". J. HABERMAS et R. de AGAPITO
SERRANO, Tiempo de transiciones, Coleccion estructuras y procesos. Serie Filosofia, Madrid, Trotta, 2004.

YL M. VocLIOTTL, « De la pureté a I’hybridation : pour un dépassement de la modemité juridique », Revue
interdisciplinaire  d’études  juridiques, 2009, vol. 62, n° 1, pp. 107-124, disponible sur
https://www.cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2009-1-page-107.htm (Consulté le 24 octobre
2023).

272 On the other hand, the networked universe does not function by means of opposing and separating elements,
which will make this contract that justified domination - and that has been lost with liquid modernity - leave the
space of authority, which is responsible for the public interest, unprotected, open, what Alain Supiot calls total
quantification of the machine.

273 M. STOLLEIS, « Droit naturel et théorie générale de 1’Etat dans I” Allemagne du XIXe siécle », op. cit.
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attribute of modernity itself?’*. To put it differently, it's a series of interrelated dichotomies with

the individual reigning supreme.

To interpret this structure accurately, initial elucidation of the nature of a dichotomy, as per
Norberto Bobbio’s explanation: “a) division of a universe into two spheres that are jointly
exhaustive and mutually exclusive (a being understood in the first sphere cannot be understood
in the second), b) the division is total (all entities must have a place in it) and mutually exclusive

(a being in the first sphere cannot be understood in the second)™".

Pursuing the dichotomous paradigm, elements like white and black not only stand as distinct
entities but every component within white is categorically attributed to white and is
unequivocally excluded from black. The depiction of a zebra aptly symbolizes this notion.
Hence, it’s not merely a matter of distinction but of staunch opposition, where the presence in
one element inherently counters and omits the other. Within this paradigm, a conceptual entity
like grey would never materialize. Moreover, in dichotomy, one of the poles—either black or
white—asserts dominance, constructing itself in a manner that enables the other to exist as its

absolute antithesis.

This dichotomy, as something constitutive of a modernity, has its purification -through the
process of purification of hybridization- in what Bruno Latour calls by a process composed of
two stages, that of franslation and purification, which refer to two “sefs of entirely different

practices that, to remain effective, must remain distinct”’°,

In his terms: “The first set of practices creates, by "translation, " mixtures between entirely new
beings, hybrids of nature and culture. The second, by "purification,” creates two previously
discouraged ontological zones, that of humans on the one hand and that of non-humans on the
other. Without the first set, purification practices would be empty or idle. Without the second,

the work of translation would be delayed, limited, or even forbidden”?"".

The purification of hybrids, therefore, is a process employed from hybrid elements such as
subject/object, culture/nature that become purified in this process and compose a same nucleus,

opposed to each other. Thus, from one side subject and culture would emerge, and from the

2"The author explains his hypothesis: the word modern denotes two entirely different sets of practices which, to
remain effective, must remain distinct, but which have recently ceased to be so. B. LATOUR, Nous n’avons jamais
été modernes: FEssai d’anthropologie symétrique, s.l., La Découverte, 1 mars 2006, disponible sur
https://cairn.info/nous-n-avons-jamais-cte-modernes-2006--9782707148490. . htm (Consulté le 29 octobre 2023).
25 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

276 B. LATOUR, Nous n’avons jamais été modernes, op. cit.

27 Ibid.
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other the object and nature. Moreover, it would be a pure universe, in which no intermediary is
admitted. It is not difficult to identify that a purification process will not sustain itself in an
environment that is naturally hybrid. In other words, this purification scheme, which is the
hallmark of solid modernity and which results in dichotomies, is clearly incompatible with a
networked ecosystem, simply because the reticular nature dilutes any dichotomy. Cyberspace,

278 is treated as a “bioelectronic environment that is literally universal: it exists

for example
wherever there are telephone wires, coaxial cables, fiber opftic lines, or electromagnetic
waves™?" Tt differs firstly from the modern machine, clock and artificial man that represent
modern aesthetics, which are limited within their representations. But in addition, it has a
ubiquitous nature that precludes an "artificial" scheme set up to oppose elements. Not only does
its nature, like the other elements of the digital vocabulary, fit into the performative nature of
the cyber age, but it is also opposed to a dichotomous code, which as seen from Latour, is

constitutive of the “chimera of modernity”**°

2- The dichotomy on the legal codification

It happens that, according to Massimo Vogliotti this device is also responsible for the
dichotomies of legal modernity?®!. It is from this process of purification of hybrids that the
categories opposing each other are built, created for the institution of rights, which will later be
considered as subjective. It is worth remembering, as Charles Taylor points out, that it is
precisely at the moment of transition in modernity that the categories and notions of law that
one has until today are constructed. Many of the legal concepts are categories that were

consolidated in this transition, including the very notion of law and freedom®*. This path

2*The matrix is an abstract representation of the relationships between data systems. Legitimate programmers
(sic) plug into their employer's sector in the matrix to find themselves surrounded by shiny geometric structures
representative of the company's data. Their towers and fields would line up in the colorless non-space of the
simulation matrix. This electronic consensus hallucination facilitates the manipulation and exchange of massive
data. W. GIBSON, Neuromancien, Fictions, Paris, 1a Découverte, 1985.

279 A. TOFFLER, The Third wave, New York, N.Y, W. Morrow, 1980.

280 B, LATOUR, Nous n’avons jamais été modernes, op. cit.

BLM, VOGLIOTTI, « L érosion de la pyramide pénale moderne et I’hypothése du réseau », Revue interdisciplinaire
d’études juridiques, 2005, vol. 55, n° 2, pp. 1-16, disponible sur https://www.cairn.info/revue-interdisciplinaire-
d-etudes-juridiques-2005-2-page-1.htm (Consulté le 24 octobre 2023).

Z82What is peculiar to the modern West among these higher civilizations is that their favorite formulation of this
principle of respect was in terms of rights. This has become central to our legal systems - and, in this form, has
spread throughout the world. But beyond this, something analogous has become central in our moral thinking. The
notion of a right, also called a "subjective right," as developed in the legal tradition of the West, is of a legal
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explains why a system in opposition is ruined for a society in networks. This is because, while
constructed and built within a rationality of eppesitions, it will be illogical to use it within a
space that is naturally hybrid and does not support this “purification process”. A networked
society of hybrid nature cannot sustain such a process, as its essence is reticular, meaning that
its own ontology is “impure”, that is, alien to the purified determinations that achieve a

dichotomous separation between things and substances.

Moreover, the end point in the dichotomy-purification scheme lies in one prevailing pole, which
will therefore drive the shape of the whole process of purifying hybrids. In the case of
modernity, this is the figure of the individual. As Jacques Chevallier well exposes, the notion
that individuals have rights in relation to power is fundamental to legal modernity, for “if leads
to the belief in the benéfit of a right perceived as a protective device, a means of liberation, and
an instrument of Justice and Progress’®. In summary, the whole range of categories of
institutions are built on this basis, that is, dichotomous, purified in the primacy of the individual.
Thus, it is evident that the whole dichotomous scheme will be incompatible with a networked
ecosystem, particularly as they stem from the same code (dichotomous, tailored towards the

individual and based on the individual).

In the legal field, Jacques Chevallier refers to this process as the process of subjectivation of

law.

According to the author, it originates from the school of natural law and, starting with “Man”,
the revolutionaries will define the rights that they possess as such, prior to any social life, and
to which they cannot renounce upon entering society?®*. The Declaration of the Rights of Man
and of Citizens, therefore, demonstrates the right between public/private, in the dichotomy of
the primacy of the private. If on one side of the contract freedom is guaranteed, on the other,
the artificial power becomes that of the citizens. In this sense, Etienne Picard clarifies that as

legal characters, the individuality regulated in freedom is guaranteed by the notion of the subject

privilege seen as a quasi-possession of the agent to whom it is conferred. [The revolution in natural law theory in
the 17th century consisted in part in using this language of rights to express universal moral norms. We began to
speak of "natural" rights, applied now to things like life and liberty, which everyone is supposed to have. C.
TAYLOR, La liberté des modernes, Philosophiec morale, Paris, Presses universitaires de France, 1997.

83 J. CHEVALLIER, « Vers un droit post-moderne ? Les transformations de la régulation juridique », Revue du droit
public et de la science politique en France et a l'étranger, 1998, pp. 659-714, disponible sur https://hal science/hal-
01728684 (Consulté le 24 octobre 2023).

284 Ibid.
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of private law?®*, prevailing the mantle of private autonomy, the subjective interests of the
individual. On the other hand, it has the citizen as an acfor of other rights (civil, political or

citizenship)*¢

. The citizen’s rights, however, are seen as facets of the public function, which
consists in exercising power, requiring recognition in relation to these specific rights. The
citizen is the virtuous man in the city, the public man, of the civic virtues, who gives himself to
democratic deliberation having then, in mind and heart, only the concern for the cited, supreme
public interest. Therefore, while the subjective right is of the rights of man, the rights of the
citizen are functional because they are linked to the exercise of the public function that

citizenship implies, that is, to participate in the government of the city?®’.

In essence, the architectural framework of the legal system within the rule of law has catalyzed
the discernment between man and citizen and, subsequently, the bifurcation of the rights of the
former and the deeds of the latter, in dichotomies. It is emphasized that within the dichotomous
system, intermediaries find no representation; two domains are distinctly demarcated. Within
the conceptualization of the liberal model, these domains are characterized as the civil and
political poles, man and citizen, and state and individual/market, emanating a sense of purity
due to the absence of alternate elements or actors. From this perspective, social relations are
forged in opposition, a necessary construct to preserve individual freedoms, establishing a
bipolar code realized in the realm of rational rule of law where the state occupies one and civil
society the other. This dichotomy further depicts political power and authority on one side and
individual freedom on the opposite, articulating command and submission within the public
domain— the state— and horizontal relations on individual autonomy. This distinct separation
is both radical and dichotomous, illustrating the liberal differentiation between the public
sphere—embodied by sovereign political power—and the private sphere—represented by civil

society, the economy, and private interests?®.

285 The origins of the modern concept of subjectivity are generally associated with Savigny's theories, and are thus
of private law, and of the modern rationalist and subjectivist perspective J. VAN MEERBEECK et T. LEONARD, « Le
droit subjectif », op. cit.

286 H. PICARD, « Le principe des communs est-il compatible avec 1'ordre juridique frangais ? », op. cit.

287 Ibid.

288 H. BOUILLON, Le droit administratif a I’ére de la gouvernance, op. cit.
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B. The great dichotomy of modern law: private and public

The opposition state/civil society then arises as the alternative in the face of the disappearance
of transcendental political power?®. In governmental practices, this impact is treated by Michel
Foucault. According to him, at the end of the 18™ century with classical economic liberalism,

22290

the market becomes the key instance in the “art of governing’**°, giving public action its place

of legitimation and limits?*!

. The pretension of distinguishing state and market made it oppose
these two elements. For the state remains a sovereign figure, in a territory, by a government
legitimized in its public action of the power of authority, which must achieve the “public
interest’, legally tutored, organized in a bureaucratic structuring that accompanies the
development of industrial society, just like a machine. It is the functional logic described by
Etienne Picard, in the field of power, within the public sphere, justified for the maintenance of
order. On the other side, that is, in the prevailing dichotomy, freedom, is left to the invisible

hand of the market, which maintains itself in a self-regulating system?*?. Consequently, this

mechanism represents the crystallization of the paramount dichotomies inherent to modernity.

Alterations in power dynamics, or more precisely, the intrinsic establishment of power relations
within a networked environment, undeniably illustrate that this paradigm of sovereignty,

culminating in this public law framework, has become anachronistic.

The universe of meta-power in the networked realm, along with the emergence of platform
society and platform states, unequivocally underscores the role of an “acfor” amidst various

others in the networked milieu?”?

. In other words, not only does the nation-state and sovereign
government, along with its dichotomies, prove itself unsustainable, but it also lacks the

necessary capacity to safeguard individuals within this digital environment.

However, within the spectrum of dichotomies, the public/private manifests as a foundational
opposition, emerging as the “grand dichotomy”. This necessitates examination, not solely by

the actors—whom the purification process will regard as “holders” in their respective domains

89 C. MOUFFE, The democratic paradox, op. cit.

29 F. MEUNIER, « Le néolibéralisme et ’art de gouverner: A propos de Naissance de la biopolitique de Michel
Foucault », Esprit, mai 2021, n° 5, pp. 83-93, disponible sur https://www.cairn.info/revue-esprit-202 1-5-page-
83 .htm?ref=doi (Consulté le 29 octobre 2023).

L M. FOUCAULT, La Naissance de la biopolitique. Cours au Collége de France (1978-1979), op. cit.

B2 K. POLANYI, The Great transformation, op. cit.

23 N. SUZOR, « A constitutional moment: How we might reimagine platform governance », Computer Law &
Security Review, avril 2020, vol. 36, p. 105381, disponible sur
https://linkinghub.elsevier.com/retrieve/pii/S0267364919303929 (Consulté le 18 octobre 2023).
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and thereby inhibit their entry into the other—but also by the inherent nature within each
domain, designated as either public or private. Consequently, this involves diverse natures and
positions within each of these poles. Rationality is not merely subjective; the relationships

within these poles also bear distinct elements.

In modern frameworks, public and private realms represent distinct types of social relations, one
involving relationships between equals and the other between unequals**. The public sphere,
reflecting jusnaturalists notions of natural society, harbors relationships where rulers command
and the ruled submit. Meanwhile, the private sphere houses relationships characterized by
coordination among equals?®*. The liberal interpretation, emphasizing the dominance of the
private sphere over the public, brings a distinctive perspective to this dichotomy. Alain Supiot
has highlighted, as previously mentioned, that the prioritization of the private over the public
emanates from the socio-political constructs of the Enlightenment. From then on, prohibitions
based on “obvious truths” that are the source of “inalienable and sacred rights” were relegated

to “religious sentiment” leaving a purely instrumental conception of law?®.

Indeed, the rise of political economy plays a pivotal role in this domain, introducing a delineation
between the realm of economic relations, where equality holds precedence, and the realm of

political relations, marked by inherent inequality 2*”.

The dichotomy?*® between public and private facilitates the delineation and segregation of
economic and political societies. Herein, economic society incorporates the spheres of the state
of nature, the economic realm, and civil society, while the political sphere consolidates the civil
state, the political realm, and the political state?*”. It is upon this rational foundation that the
primary bifurcation of law, into public and private law, is constructed.

In Latour's conception of the purification process, entities such as public, private, state, and

individual are purified to form the public law of the state and the private law of the individual®®.

294 1t is worth pointing out, however, and as will be better seen in Title 2, that this is not the prevailing conception
in history; for the Greeks and Romans, for example, the public prevailed over the private.

295 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

26 A. SUPIOT, « The public—private relation in the context of today’s refeudalization », International Journal of
Constitutional Law, janvier 2013, vol. 11, n° 1, pp. 129-145, disponible sur https://doi.org/10.1093/icon/mos050
(Consulté le 18 octobre 2023).

27 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

2BAs Jacques Chevallier states, the rule of law of the liberal eighteenth-century French revolution employs and
consolidates the jusnaturalist ideals. J. CHEVALLIER, L 'Etat post-moderne, 5° éd., op. cit.

2% N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

300 Although many of the dichotomies are questioned today, the summa divisio seems unassailable, despite being
one more among the great dichotomies of modernity.
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Another perspective considers public and private on one side and state and society/market on the
other, which, post-purification, transform into modern categories: the public law of the state and
the private law of Society/market. Jacques Chevallier effectively synthesizes the spectrum of
arising dualities, where this dualism may manifest in the delineation of public or private based
on their intent (public or private interest), by the involved entities, or by the nature of the legal
relationship. In the context of public action, the relationship is unilateral and operates under the

imperative of command, contrasting with private relationships which are synallagmatic®©!.

This dichotomous logic renders the state its legitimacy, grounded in authority, thus positioning
it as the bearer of public interest. Henceforth, the sphere of private law encompasses the ensemble
of rules among individuals, regulating their relationships in a reciprocal mode, while the public
sphere, the sphere of command, remains heteronomous, superior, and coercive, establishing a
relationship of inequality3°2. This intricate construction of public and private law, emerging from
the purification process, has been incorporated into Brazilian law, constituting Brazilian public
law as the law of the state. From this origination, the dichotomies are constructed which, as

observed, are once again incompatible with the networked universe.

It is crucial to note that this dichotomous form has not only purified the model of the individual
but has also ingrained itself in the scientistic perspective, establishing the subjectivist rationality
of law as codified legal science. Through this assemblage— of dichotomous social relations, the
normative system has treated citizens in isolation within its functional perspective and individual
subjective rights. As highlighted by Emmanuel Jeuland, positive law, coupled with the modern

state model, has dispatched the perspective of interdependence, overshadowing “legal

»2303

relations ™%, Consequently, modern Western public law has been designed as “positive,

»°304

compelling, and structured individualistically”"*, 1.e., static and focused on the protection of

30n the words of Jacques Chevallier: "The dichotomy took on a new dimension with the construction of the modern
state: on the one hand, the private sphere, the seat of private interests, based on individual free enterprise and
structured around the interactive relationships that develop between individuals and groups; on the other hand,
the public sphere, the bearer of the general interest, responsible for managing collective functions and condensing
the relationships of authority and constraint. The dualism of applicable legal rules seems to be the translation of
this demarcation of the public and the private: the emphasis being placed sometimes on the purpose pursued
(general interest/private interests), sometimes on the subjects in presence (public/private persons), sometimes on
the nature of the legal relationship (unilateral/bilateral)” J. CHEVALLIER, « A quoi sert la distinction droit
public/droit privé ? », in A. BAILLEUX, D. BERNARD et J. VAN MEERBEECK (&ds.), Distinction (droit) public /
(droit) privé, sl, Presses de [D'Universit¢ Saint-Louis, 2022, pp. 9-25, disponible sur
http://books.openedition.org/pusl/27556 (Consulté le 29 octobre 2023).

302 N. BoBBIO, M.A. NOGUEIRA et C. LAFER, Estado, governo, sociedade, op. cit.

303 E. JEULAND, « L’école relationnaliste du droit : 1a nouaison? », Archives de Philosophie du Droit, 2011, vol.
54, pp. 373-387.

304 J. HABERMAS et R. de AGAPITO SERRANO, Tiempo de transiciones, op. cit.
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individuals, constructing legal relations from purified social relations without intermediaries,
centered on the autonomy of the individual and the protection of their freedom (their subjective

rights).

Thus, the pole of individual autonomy is characterized by horizontal legal relations for equal
physical/legal entities, while the public pole bears authority, established as a static counterpoint
to the pole of freedom. Consequently, the foundation of legitimacy, authority, and its general
interest have been molded to align with this nature. If the social relations in the
citizenship/political pole are unequal, government actions must adopt an aspect of inequality in
the imperative realm. As such, unequal legal relations are tailored to the public sphere,
manifesting in action, the essential aspect of the public right of authority. The model of public
law of authority thus manifests in a vertical and imposing legal relation through the figure of
authority. Additionally, beyond the legitimacy of the general interest, public power also
possesses a unilateral and imposing power through the figure of action, leading to a unilateral

legal relationship.

This legitimacy stems from the formula of political action combined with public action, i.e., the
sovereign government and authority, materialized in public interest and in unilateral acts, shaped
by a pyramidal, dichotomous right of autonomy. This depicts why this unilateral, imposing act,
taken as the source of legitimacy of an authority bearing a public interest, is incompatible with a
networked ecosystem®%. This is because the unilateral nature in this arrangement not only stems
from the hierarchical, dichotomous framework but is also shaped with regard to the perspective
of an ontological legal relationship of the substance, autonomous, contrasting the ontology

inherent in the cybernetic imaginary, intrinsically networked.

In this process, the state remains the modern institution of political power, a condition derived
from secularization. This artificiality is tainted in the hybrid universe. Nonetheless, it is from this
schema that public law emerges, becoming codified to legally guarantee the sovereignty of the
state, i.e., the state/legalistic political power. Access to political power would occur through a
democratic process of representation, with the creation of laws by the legislative power. Finally,
the modern disposition of Brazilian rule of law, which resulted in the construction of the category

of “public interest” as a legal notion of legality of public action with a legitimization of state

305 E. JEULAND, « L école relationnaliste du droit : la nouaison? », op. cit.
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authority, constituted the intrinsic allocation of the public with the state, i.e., one cannot conceive

of modern public law without considering the state (modern public law is the law of the state).

And it is precisely to guarantee a dichotomous scheme, absent of intermediaries, that the state
acquires its titularity as guarantor of the public interest. That is, to preserve the command-
authority that the public authority is the holder of a general interest by a right that is imperative
and by coercion’%. In summary, the subjectivist reading means not only the formatting for the
individual, but also the autonomous scientistic rationality of right, the positivist right is
subjective static and focused on the autonomy of the individual in all forms, legally materialized
in the figure of freedom. The public law of a digital state will have to deal with the process of

autonomy of society by a law that is adapted to a networked environment.

§3 The public law of the modern state, summa divisio

Summa divisio means in Latin "highest distinction". The highest distinction in modern Western
law is between private and public law. As a result, it is essentially untouched, sitting at the very
top of the shelf of the legal system. Even the transformations, reforms and crises that have
blurred the dichotomy between public and private law, and led to the elaboration of new
conceptual models have not been able to reach the top of the great - modern - division of law.
In Brazil, as in other Western countries of Roman-Germanic tradition, it was nicknamed the
"great dichotomy” of modern law, a locution that automatically refers to one side of the coin,
in alegal yin/yang®®’. As Tércio Ferraz Junior explains, it is considered a “broad classification”
within the dogmatic scope of the law®*®. Therefore, next to private law, public law is treated as
one of the two entry doors into the universe of law, and has been reduced to this introductory
artifice’®. However, beyond this initiation rite, it constitutes a fundamental element that

consolidates a legal order, making the other differentiations its corollary.

306 H. BOUILLON, Le droit administratif a I’ére de la gouvernance, op. cit.

37Expression by Michel Tropper. M. TROPER, « Chapitre XI1. La distinction droit public-droit privé et 1a structure
de I’ordre juridique: », in Pour une théorie juridique de I’Etat, s.1., Presses Universitaires de France, 1 octobre
1994, pp. 183-198, disponible sur https://www.cairn.info/pour-une-theorie-juridique-de-1-ctat-1994--
9782130462033 -page-183.htm?ref=doi (Consulté le 29 octobre 2023).

308 According to the author, these are classification systems or organizing criteria of classificatory criteria (...)
which make use of (...) broad distinctions, historically developed in the dogmatic treatment of law. These are the
so-called great dichotomies: public law and private law, objective law and subjective law.T.S. FERRAZ JUNIOR,
Introducgdo ao estudo do direito: técnica, decisdo, dominagdo, Sdo Paulo, Atlas, 2023, p. 133.

3% Almost all Brazilian works on "public law" are manuals or books for introductory courses on law in
undergraduate courses.
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In Brazil, an examination of the term reveals that it is determinant in applying a given legal
regime®'?. Like its “father 1! - the rule of law -, public law is traditionally described as an
order in which the "public interest” prevails, distinguished from private law, where the principle

of freedom, of private autonomy, prevails*'2.

In this respect, a legal regime's implication in
practice conditions its rationality. Considered as a public activity, the legal regime of public
law applies, with prerogatives and subjections, special legal positions®'®. Alternatively, if it is
a legal regime based on private law, the autonomy of individuals will prevail (albeit with some
limitations). As this construction is a modern Western phenomenon, its basic assumptions are
similar in other legal systems. Michel Tropper explains this classic construction, about two
branches that divides all law, one of equal positions and the other of unequal positions, the first

of autonomy and the individual, and the second of authority and the state’!*.

Beyond that, as a manifestation of the modern legal dichotomy, it will be accompanied by the
rationality of the purification process. Furthermore, it will determine the exclusion of elements
from each side of the hybrid purification. Thus, fwo elements mark the constitution of modern
positive public law, the state, (B) and the primacy of the individual/subject (A), which will be

incompatible with the network schema already illustrated.

310 A L. FREIRE, « Direito publico e direito privado », Enciclopédia juridica da PUC-SP. Celso Fernandes
Campilongo, Alvaro de Azevedo Gonzaga e André Luiz Freire (coords.). Tomo: Teoria Geral e Filosofia do
Direito. Celso Fernandes Campilongo, Alvaro de Azevedo Gonzaga, André Luiz Freire (coord. de tomo), 2017,
vol. 1, disponible sur https://scholar.google.com/scholar?cluster=1972500628886162563 &hl=en&oi=scholarr
(Consulté le 29 octobre 2023).

311 Contrary to Celso Antdnio Bandeira de Mello, who, as seen, understands that the public interest is the child of
the rule of law, it is understood that the child of the rule of law is the positivized public law, this one constituting
the great dichotomy of modern law, which conditions the legitimacy of the State in the authority to guarantee the
public interest, thus conditioning an entire legal regime linked not to the public interest, but to public law.

312 A L. FREIRE, « Direito publico e direito privado », op. cit.

33This is the opinion of Carlos Ari Sundfeld, who has a work entitled "Fundamentals of public law", which,
although it explains this issue, limits itself to placing the public as an activity of the State. On the other hand,
legislative changes have been promoted within the scope of "public law", which is argued to be "of results" and
consequentialist. The discussion about the public and private dichotomy remains in the scope of overcoming the
supremacy of the public interest and using the constitution in its "individual" fundamental rights bias. The content
of the public is not questioned, but the individual right is sought to be placed in the midst of the public, replacing
it, moving one of the structures of the bones, without examining its relations. In this regard, the doctrine does not
have much divergence, once it is considered as a legal regime of public law, even stronger provisions are thought,
because they are bound to the authority. C.A. SUNDFELD et G. ATALIBA, Fundamentos de direito piiblico, Sdo
Paulo, Malheiros, 2010.

34This division is presented at the beginning of most books as the fundamental division of law, even if some
authors, anxious to temper the indispensable pedagogical clarity with the need for scientific rigor, state it only with
some reservations. M. TROPER, « Chapitre XII. La distinction droit public-droit privé et la structure de 1’ordre
juridique », op. cit.
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A. A subjectivist model

The initial characterization of Brazilian public law, which it seeks to distance itself from, is
founded on the subjectivist®!® viewpoint of the discipline. In fact, both Brazilian legal academia
and its legal framework perceive "public law" as the "law of the State", typically considered a
domain of law addressing the interactions between the state and individuals®'®. This perception
prevails even when incorporating other traditional criteria to distinguish public law from private
law, such as interest’!”. A scrutiny of predominant academic views illuminates this standpoint,

exemplified by Celso Antonio Bandeira de Mello®!®

. In his seminal work on administrative law,
he categorizes law into two principal branches, each governed by distinct legal methodologies:
public and private law. He asserts that public law serves societal interests, centering on the
state’s legitimacy. Consequently, it establishes a criterion of legitimation, confining the

discipline to the subject's perspective while associating it with the collective’s interests.

Carlos Ari Sundfeld®'®, aligns the field of public law with power and the State. He contends
that public law aims to regulate the state, specifying that public activities are what determine
the application of a particular legal framework®?°. Similarly, Tércio Sampaio argues that public

law is intrinsically linked to the state due to its role as the central power in authority and

315Subjectivist reading is not to be confused with subjective public right (a supposed subjective public right would
not prevail in face of the instrumental character of public right). On the inexistence of subjective public right. D.W.
HacHEM, « Tutela administrativa efetiva dos direitos fundamentais sociais: por uma implementagio espontinea,
integral e igualitaria », Espago Juridico Journal of Law [EJJL], 2014, vol. 15, n° 1, pp. 253-256, disponible sur
https://portalperiodicos.unoesc.edu.br/espacojuridico/article/view/4958 (Consulté le 29 octobre 2023).
3éDoctrinal misunderstandings can be identified regarding the understanding of its origin. For instance, Andre
Freire: The interest of the subjects is perhaps the oldest and best known criterion. One can find this distinction in
Ulpian. While public law concerns the state, private law refers to the utility of individuals. In truth, however, it is
about what concerns the "state of things in Rome," that is, the common good. A.L. FREIRE, « Direito pliblico e
direito privado », op. cit.

37The doctrine of "interest", however, is not to be confused with the concept of "subject”. Maurice Hauriou, for
example, lists that the power of authority serves to fulfill the purpose of protecting or achieving the common good,
it is thus a conditioned power, which could well be translated into the Brazilian perception of a regime focused on
the duty-power, in the terms of Celso Antdnio Bandeira de Mello. C.AB. de MELLO, Curso de direito
administrativo, op. cit.

318 C.A. SUNDFELD et G. ATALIBA, Fundamentos de direito pitblico, op. cit.

31°In his explanation, public law is political power, which is the power of the State. It was already clear to him that
the idea of public law is linked to the figure of the State and the fact that it exercises power. But what he later
realized is that the very idea of legal norms both those of the box of public law and those of private law could also
be linked to the State and its power. "So in Brazil there is a general power, which subjects all the inhabitants of
the country. It is from this power that, in the last degree, legal norms come. This power is called political power
(...) When jurists speak of public law, they are referring to the rules that regulate the exercise of political power".
« (PDF) A Descoberta do Direito Pablico | Carlos Ari Sundfeld - Academia.edu», s.d., disponible sur
https://www.academia.edu/49241070/A_Descoberta_do Direito P%C3%BAblico (Consulté le 29 octobre 2023).
320Carlos Ari Sundfeld, for example, in his work "Fundamentos do Direito Publico" (Foundations of public law),
relates public law to the State: "public law is formed by the set of rules that regulate the relations between the
State and individuals. C.A. SUNDFELD et G. ATALIBA, Fundamentos de direito publico, op. cit.
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command relationships. In this context, public law becomes inherently connected to these
dynamics®?!. This illustrates not only an association with the state but also the binding of public
law to political power and the state’s unilateral and vertical legal relationships. Given that the
state is the institution embodying political power in modern times, public law inherently
pertains to it.

The automatic linkage of Brazilian public law with the state, branding it as state law, represents

2322

an “essential flaw %, according to Eros Roberto Grau. This critical flaw also has roots in the

adaptation of modern Western positive public law into the Brazilian legal framework.

In his analysis of the discipline’s development within German doctrine, and its subsequent
influence on Roman-Germanic law*?*, Michel Tropper pinpoints the 19th century as the time
when public law was defined as state law, and private law as individual law. Tropper’?*
highlights frequent interchangeability between terms for public law and state law by German
scholars of that period. The distinction eventually rested on understanding the state as both a
legal concept and a historical manifestation of political power expressed through legal means.
Therefore, there is an intricate intertwining of political power, public law, and the state. The
resulting state-power-law triad, characterizing the legalistic framework of the rule of law,

assigns public law as its “special” law. Hence, public law emerges as a product of modern legal

321 Legally, the State, a true (burcaucratic) organism of functions, an abstract entity, product of political action
transformed into doing, keeps a relation of supreme command before individuals: sovereignty. Law, explained by
sovereignty, becomes command, a relation of authority in the sense of power. The distinction between sovereign
power and its sphere and the power of individuals in their relations thus marks the distinction between the public
and private sphere and, consequently, between public and private law.T.S. FERRAZ JUNIOR, Introdugdo ao estudo
do direito, op. cit.

322 The author states: “The possessive individualism that has taken hold of us allows us to see only what belongs
to each individual, and the so-called public goods are so called because they are snatched up by the state, the
enemy of each individual, conceived as an institution that is strictly separate from society. This is the essential
flaw that vitiates the thinking of our jurists, who lack the vocation to criticize social reality and who are exclusively
dedicated to opposing or supporting the rulers without limits, from the narrow perspective of the individual”.
Original: “O individualismo possessivo que toma conta de nos permite visualizarmos exclusivamente o que
pertence a cada um e os bens que sdo ditos publicos assim sdo chamados porque arrebatados pelo Estado, este
inimigo de cada um, concebido como instituigdo rigorosamente separada da sociedade. Esse, o defeito essencial
que vicia o pensamento de nossos juristas, carentes de vocagdo para a critica da realidade social, dedicados
exclusivamente a oposigcdo ou ao apoio sem limites aos governantes, desde a perspectiva estreita do individual”.
E.R. GrAU, « O Estado, a liberdade ¢ o dircito administrativo », Revista da Faculdade de Direito, Universidade
de Sdo Paulo, janvier 2002, vol. 97, pp- 255-266, disponible sur
https://www.revistas.usp.br/rfdusp/article/view/67545 (Consulté le 29 octobre 2023).

323 This is what Boris Barraud observed when dealing with the division in French doctrine. B. BARRAUD, « Droit
public-droit privé : de la summa divisio a la ratio divisio ? », Revue de la Recherche Juridique - Droit prospectif,
2015, n° 152, p. 1101 s., disponible sur https://amu.hal.science/hal-01367507 (Consulté le 29 octobre 2023).

324 M. TROPER, « Chapitre XII. La distinction droit public-droit privé et la structure de 1’ordre juridique », op. cit.
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institution®?°. This “summa divisio” is inherently structured within this framework, embedding
public law as the state’s law, an outcome of a dichotomy grounded in the paradigm of the

individual, which, as seen, is incompatible with network spaces.

B. The primacy of private over public

As pinpointed, two crucial themes in constructing the structures of rule of law, which hold
central significance in both public and private law, are individualism and the market. The
modern disenchantment fosters an ever-increasing and progressive search for the subject’s
individuality. This implies that, in the legal realm as well, a new cycle commences, juxtaposing
the state and the individual, as well as the state and the market. This leads to the dichotomy
between public and private, and consequently, through the process of hybrid purification, to the
opposition between state/public and market/private. Samantha Besson elaborates that, utilizing
this opposition, power control is executed through the great dichotomy. In this framework,
horizontal relationships fall under the domain of autonomy, while in the realm of power, the
political intertwines with the legal, crystallizing in the rule of law?¢. Besson notes that the rule

of law correlates with the principle of legality, underscoring its public nature.

The challenge, however, is that this perspective stems from a liberal and anthropomorphic
theory. In its modern and liberal inception, private law takes precedence over public law3?’.
Public law is crafted to prioritize the private sector, endowing it with technical superiority.
Private law stands paramount and can be practiced and conceptualized even in the absence of
public law. Given that natural rights precede, public law cannot exist independently of private

law. This stems from the individual’s pursuit of affirming their individuality. Consequently, the

325 A definitive characteristic of public law as State law results from the hybrid purification process of solid
modernity, which "glues" the public to the State while opposing State/Public to Individual/Private. In French
doctrine, Carré de Malberg synthesizes this perspective of the distinction of opposition between the scopes,
emphasizing the aspect of domination, and linking public law to the state figure. [The distinction between public
and private law is directly related to the duality of legal subjects [...]. One, private law, regulates legal relations
concerning individuals; the other includes rules that are specifically applicable to state collectivities or that
participate in state power itself. [...] public law may be defined as that which governs collectivities with power of
domination. R. CARRE DE MALBERG, Contribution & la théorie générale de I’Etat, spécialement d’aprés les
données fournies par le droit constitutionnel francais, par R. Carré de Malberg, professeur a I’Université
de Strasbourg, Paris, libr. de la Société du Recueil Sirey, Léon Tenin directeur, 1922,

326 S, BESSON, « Democratic Representation within International Organizations: From International Good
Governance to International Good Government », International Organizations Law Review, décembre 2022, vol.
19, n° 3, pp. 489-527, disponible sur https://hal.science/hal-03559955 (Consulté le 25 octobre 2023).

327S. BESSON. Le droit international face a la distinction public/privé. Legon d'ouverture. Cours au College de
France. 2021-2022. https://www.college-de-france.fr/sites/default/files/documents/samantha-
besson/UPL4883524991174199192 Besson PP 1 220222 pdf.
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legal duality is inherently unequal, rooted in dissimilarity and imbalanced dissociation. public

law becomes "another law" in relation to private law2®.

The shift signifies a movement from an authority aimed at collective ends (1) to the conception

of public law established to safeguard individual rights (2).

1- From collective purpose to the primacy of the individual

In the legal realm, Immanuel Kant is attributed with reinforcing this dichotomy, delineating a
parameter for juxtaposing private and public law with natural and positive law’?. In this
schema, private/natural law pertains to the state of nature, encompassing fundamental
institutions in property and contract. Conversely, public/positive law initially serves to abolish
the state of nature, manifesting as a legally binding force wielded coercively by the sovereign.
For Kant, private law not only precedes public law but also holds greater relevance. Jirgen
Habermas elucidates that although elements of individualism have been traceable since Thomas
Hobbes, it is in the post-Kantian era that law becomes systematically structured around the

individual33°.

As seen, in Hobbes’s framework, the sovereign purpose still centers on the collective, on the
res publica®3'. However, following Kant*32, the rule of law shifts its focus towards safeguarding
individuals and ensuring their liberties. In fact, as Benoit Plessix elucidates, the Kantian logic
originates from recognizing the transcendence of the individual unjust state—not by
succumbing to the Hobbesian Leviathan, but by establishing a legal norm ensuring respect for
freedom through a collectively empowered will. This embodies "the feasibility of a universal

and mutual constraint, harmonizing with each individual’s freedom in accordance with

328 B. PLESSIX, Le droit public, Que sais-je ?, n° n° 4167, Paris, Que sais-je ?, 2022.

322 J. HABERMAS et R. de AGAPITO SERRANO, Tiempo de transiciones, op. cit. ; N. BOBBIO, M.A. NOGUEIRA et C.
LAFER, Estado, governo, sociedade, op. cit.

330 J. HABERMAS et R. de AGAPITO SERRANO, Tiempo de transiciones, op. cit.

3L Ibid.

332 In the work "Metaphysics of Morals", Kant distinguishes public and private law, stating that "natural” private
law precedes "positive public law". Natural law is private because it lacks the necessary safeguards to ensure that
"the will of each individual [can] coexist with the will of others following a universal law of freedom." Considering
that human being is an animal of aufonomous "will" and "free reason”, with a moral sense that derives from his
subjectivity, he is endowed with innate fundamental rights linked to the very essence of his personality, "possessing
a dignity that obeys no other law than his own". According to the categorical moral imperative revealed by the use
of practical reason, the individual gains access to the knowledge of natural law, universal and necessary laws, that
is, private law, whose understanding leads him to the supreme ethical value: freedom, thanks to the
"Enlightenment" that enables him to enlighten himself about what he should know. B. PLESSIX, Le droit public,
op. cit.
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universal laws” 333 Once positivized, law attains the status of public law. Although private law
predates public law, it remains incomplete without it, necessitating public law as a guarantor
for its realization. Here, there is a subtle attempt to break absolute ties, aiming to ensure that
consolidated rights prioritize individual interests over state interests, which ought to be

secondary.

2- Public law as a realm for individual’s protection

Consequently, modern public law emerges as a domain crafted to safeguard the individual’s
fundamental freedoms and rights®**. This encapsulates the essence of the dichotomy, where
each element relies on the other for realization and protection. Public law will not be able to
escape this formatting, so that the crisis of the sovereign government model, embodied in the
political action of sovereignty, will not result in a reconfiguration towards the common good.
Instead, it will lead to a deepening of values on the side of society, whether it be the
individuality and freedom, or democracy. This clarification is crucial as it highlights that
Western public law was not originally designed for the res publica®®® . Instead, its enduring aim
has been to safeguard the realm of personal freedom. Beyond of its individual-centric inception,
it is pivotal to acknowledge that in this dichotomy, the individual’s autonomy and freedom hold
supremacy over public considerations. Thus, public law has been positivized and shaped based
on this mechanical conceptualization, further enhanced by the solid modernity of dichotomies,

all with the intent of protecting individual autonomy.

Within the legal domain, the primacy of private law finds its vindication through the
dissemination of Roman law. The tenets of Roman law transmuted into natural law, re-
embodied within positive legal codes, most notably in the 1804 Napoleonic Code. This
transformation unfolded against the backdrop of the scienfific rationality characterizing the
modern epoch. As a result, the foundational elements of code system and rule-based structures
predominantly emanate from this juridical trajectory. Jirgen Habermas consolidates this
perspective, emphasizing that modern law fundamentally aligns with a subjectivist orientation,

privileging the individual®3®.

333 Ibid.

334 In the same vein as modern political action, as seen before.C. TAYLOR, « Résonance et théorie critique », op.
cit.

335 B. PLESSIX, Le droit public, op. cit.

336 J. HABERMAS et R. de AGAPITO SERRANO, Tiempo de transiciones, op. cit.
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Given the supremacy of private facets in the evolution of modern public law, specific
characteristics have come to define its nature. Initially, it embraced and refined the established
concepts of private Roman law. Furthermore, it adopted an individualistic approach, aiming to
assimilate and fortify the principle of subjectivity. This approach consequently gave rise to a
form of “conflict’, marked by both antagonism and utilitarianism. In this context, Alain Supiot
delineates that, while Kant introduced the dichotomous distinction prevalent in German
doctrine between public and private realms, the Western legal framework predominantly

adhered to the individualistic and utilitarian articulation of law337.

This perspective aligns closely with the philosophies of Adam Smith and Jeremy Bentham.
Notably, one of the most influential figures in the realm of positive law, Jhering®3¥
conceptualized law through the lens of interests, postulating that rights are essentially legally
protected interests. This stance exemplifies the liberal individualistic influence. These
considerations substantiate the theoretical mark of private law and reveal the individualist
vision of the interest, arising from the very historical moment of its formation, in which private

law had the spotlight33® .

When introduced in Brazil, the dominance of private law over public law was embraced and
justified by legal academia. José Cretella®*, as early as 1966, highlighted that due to the long-
standing tradition of private law—a branch developed over centuries— is predominant.
Brazilian academia exhibits a profound conviction in the protection of individual rights, to the
extent that even within public law, discussions frequently prioritize safeguarding individual
rights and freedoms®*! attained after the European liberal revolution, as opposed to revitalizing
the concept of res publica. 1t is not uncommon to encounter arguments advocating for the

transcendence of public aspects to uphold fundamental rights, subtly implying that in today's

337 A. SuPIOT, « The public—private relation in the context of today’s refeudalization », op. cit.

338 Jhering states: “If 1 am interested in a person, an object, a situation, it is because I feel that I depend on it, from
the point of view of my existence or my well-being, my satisfaction or my happiness. Intereses are, therefore, the
conditions of life in its broad sense. The sense in which we take here the notion of the condition of life is completely
relative; what for one constitutes part of life in its fullness, i.e., well-being, is devoid of all value for another”. R.
von JHERING, L Esprit du droit romain dans les diverses phases de son développement, par R. von  Jhering,...
Traduit sur la 3e édition... par O. de Meulenaere,... 2e édition, Paris, A. Marescq ainé, 1880, p. 437.

33In legal dogmatics the relationship between rights and interests is discussed; utilitarianism being observed as a
common political-philosophical basis. About: F.Q. PEDRON, « Direitos ¢ interesses: (re)pensando a relagio além
de uma compreensio semantica », Prisma Juridico, s.d., vol. 6.

349 J. CRETELLA JUNIOR, Tratado de direito administrativo, Rio de Janeiro, Forense, 2002.

3" A new public-private relationship is advocated, in which a mix of autonomy and heteronomy is necessary to
meet contemporary contractual demands”. V.C.L.L. VALLE, Contratos administrativos e um novo regime juridico
de prerrogativas contratuais na Administragdo Publica contempordnea. 2017. 265 f, PhD Thesis, Tese
(Doutorado em Direito do Estado)-Universidade Federal do Parana, Parana ..., 2021.
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context, the dichotomy between public and private is obsolete. This stance establishes a direct
link between public law and the state, particularly in terms of authority. Currently, a significant
movement within contemporary legal scholarship argues for a reevaluation of the state’s
authoritative role, advocating for a more robust protection of individual liberties**?. This trend
underscores the extent to which Brazilian public law is entrenched in individualism and

utilitarianism.

Indeed, as elucidated by Jérémie Van Meerbeeck and Thierry Léonard, the prevailing view
since the French Revolution posits the state’s primary function as the protector of individual

rights3#

. This anthropocentric perspective on institutions has profoundly influenced the
development of legal doctrines, prioritizing the safeguarding of individual freedoms, as seen.
The search to guarantee the rights of freedom - of the self - makes one ignore the existence of
other perceptions besides the modern version that pursues to protect the individual's
autonony***_ Tt is man and his individuality first that will drive the creation of the rights of

"freedom", the notion of the right, among others. Collectivity comes later.

C. The dichotomy in Brazil: the primacy of the private potentiated

In scrutinizing Brazilian public law, Eros Roberto Grau highlighted that “the republican virtues
are intrinsic to the social fabric, yet they remain unrealized among us due to the prevalent
privatization of this order3* . This insightful observation can be dissected from two distinct
perspectives. Initially, one can perceive this as a manifestation of the conventional integration
of public law within the legal framework, characteristic of Western societies, inherently tied to
prioritizing individual interests. However, Grau delves deeper, arguing that, in Brazil, the
concept of the public sphere has been distorted into a state-centric view, rendering the ius

commune virtually invisible’*®. Eros Roberto Grau explains that the individual, rather than

342 Floriano Marques de Azevedo on the rationalization of a consensual administration: "In the functional
approach, the subject is repositioned as the addressee of administrative law, since it focuses on freedom and not
on the structural prerogatives of the regime. F.P. de A. MARQUES NETO, « A bipolaridade do direito administrativo
€ sua superacgio », op. cit.

343 J. VAN MEERBEECK et T. LEONARD, « Le droit subjectif », op. cit.

34 J. NEDELSKY, Law ’s Relations: A Relational Theory of Self, Autonomy, and Law, s.1., Oxford University Press,
1 janvier 2012, disponible sur https://doi.org/10.1093/acprof:0s0/9780195147964.001.0001 (Consulté le 18
octobre 2023).

35 E R. GRAU, « O Estado, a liberdade ¢ o direito administrativo », op. cit.

346 Ihid.
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being separated, is intrinsically merged into the state, shaping and defining public interest in all
its facets. Moreover, he contends that the Brazilian interpretation of the common good is
skewed towards the state, sidelining the population. In Walter Guandalini Junior's reading,
administrative law, a discipline built in Europe in attention to the general interest in order to
meet economic and military objects in a context of international competition, was incorporated

into Brazilian culture as an element of legitimization of a "newly created" state®*.

In Iberian America, the colonial elite was umbilically linked to European culture. This
conception that distinguished nations by time (present/past) and place (center/periphery) had
repercussions on the definition of their national identities, in the form of an inferiority
complex**®. The Brazilian novel Macunaima provides a representation of this scenario. The
author refers to the context of rupture with the traditional political order and highlights the need

to design a new foundation for governing the nation. If France has Jean Valjean®¥

as an
emblematic figure in describing the revolutions experienced in his country, Brazil has
Macunaima. The character is known as the portrait of the "Brazilian people". Treated in popular
culture as the "hero of our people”*° he is popularly known for being lazy, and a rascal. He is
the true antithesis of the traditional figure of the modern man (rational, hard-working, universal,

white, focused on order and progress).

As an allegory, the novel illustrates how Brazil deviates from Eurocentric modern frameworks
and has a ruling class that is ashamed of its natural diversity. In the context of Iberian America,
Brazilian political culture has unique themes. Based on the negative value judgment about the

national reality, Brazilian political actors extracted the imperative to modernize the country to

37 W. GUANDALINI JR, Génese do Direito Administrativo Brasileiro: formagdo, conteido e funcdo da ciéncia do
direito administrativo durante a construgdo do Estado no Brasil imperial, PhD Thesis, Tese (Doutorado em
Direito). Programa de pos-graduacio em Direito s 2011, disponible sur
https://scholar.google.com/scholar?cluster=15012456055678206307&hl=en& oi=scholarr (Consulté le 29 octobre
2023).

38 CE.C. LyNcH, « Cartografia do pensamento politico brasileiro: conceito, historia, abordagens », Revista
Brasileira de Ciéncia Politica, 2016, pD. 75-119, disponible sur
https://www.scielo.br/j/rbcpol/a/Dkz6m46wRKBXXw94ZhGVH8y/ (Consulté le 29 octobre 2023).

319 Main character in Victor Hugo's work, considered to be one of the main French novels, which portrays the
period of misery resulting from the industrial revolution process.

3%In popular culture, Macunaima represents the "average Brazilian" and his lifestyle, emphasizing laziness,
inconstancy, libertinism, cowardice and unreliability. Recent critics disagree. By claiming the diversity and
miscegenation that marked the formation of the country, normalizing the unpredictable and incorporating freedom,
imagination, poetry and everyday life, he has often been understood by researchers as an "anti-hero", a symbol of
resistance to colonialism, massification, ethnic and cultural homogenization and sanitization, prejudice and
hegemonic discourses; a counterpoint to cold and dehumanizing rationalism, critics say, Macunaima best expresses
the Brazilianness of Mario de Andrade from ethnographic studies. It shows the diversity and contradictions of
Brazil. Modern-archic, north-south, regional-national-international, Catholicism versus religiosity, sacred-
prophane, people-clite, erudite-popular. S. SILVEIRA, « A brasilidade Marioandradina », s.d.


https://scholar.google.com/scholar?cluster=15012456055678206307&hl=en&oi=scholarr
https://www.scielo.br/j/rbcpol/a/Dkz6m46wRKBXXw94ZhGVH8y/

Part One Data-driven society as a vector for the development of public law for the digital state in Brazil

reduce the gap between their society and that of the central countries, seen by them - as the
standard of normality. For the central countries, institutions should reflect and accompany the
development of society. For the backward countries, not so much. Here, the welfare state would
consecrate the "tupiniquim backwardness"**'. The peripheral institutions would act upon the
welfare state to improve it. Thus, political and juridical institutions should be more advanced

352

than the welfare state’>*, even in the constitutional design.

The lack of republican culture is highlighted by Nelson Saldanha, who, for example, explores
the persistence of privatism in the country, and the “/ife of engenho” an increase in the prestige
of the street, as something gradual, but that still privileges the house over the street, in all its

senses’>?

. The remnants of the "house”, shading the entire course of Brazilian history, is well
registered by Airton Seelaender’**. The predominance of the private view in Brazil is sometimes
attributed to the dominance of patrimonialism, arising from the feudal structures of Brazilian
history®>>. According to Saldanha, personalism would have expanded to party affiliations and
other public institutions®>®. Eros Roberto Grau, in turn, when examining the first texts of
administrative law, points out that the raison d'étre of this realm was based on the defense of
the individual in face of the state, and that this opposition “is without any discussion assumed
by our scholarship, it is installed, as an assumption of it, the belief in a split between State and

society”3>7 |

Hence, one can conclude that when the author suggests replacing administrative law from the
defense of the individual to the examination of state organization given in society, he is
questioning the liberal dichotomy of public and private and suggesting the examination of the

public as a common good, and being so, as a sphere that is dedicated to discipline it and not the

31T L. BREUS, « O governo por contrato(s) € a concretizagio de politicas publicas horizontais como mecanismo
de justica distributiva», 2015, disponible sur https://acervodigital.ufpr.br/handle/1884/40312 (Consulté le 29
octobre 2023).

332 C.E.C. LyNcH, « Cartografia do pensamento politico brasileiro », op. cit.

353 N. SALDANHA, « O jardim e a praga: ensaio sobre o lado “privado” ¢ o lado “publico” da vida social ¢
histérica », Ciéncia & Tropico, 1983, vol. 11, disponible sur https://periodicos.fundaj.gov.br/CIC/article/view/326
(Consulté le 29 octobre 2023).

34 A. SEELAENDER, « A longa sombra da casa. Poder doméstico, conceitos tradicionais e imaginario juridico na
transicdo brasileira do antigo regime a modernidade », R. IHGB, mars 2017, vol. 473, pp. 326-424.

35 CE.C. LYNCH et J.V.S. de MENDONCA, « Por uma histéria constitucional brasileira: uma critica pontual a
doutrina da efetividade », Revista Direito e Prdxis, 2017, vol. 8, pp. 974-1007, disponible sur
https://www.scielo.br/j/rdp/a/RjQvwKxRZQNIPWDsr7mvJ4q/ (Consulté le 29 octobre 2023).

336 N. SALDANHA, « O jardim e a praga », op. cit.

*70ne must replace the Administrative Law/defense of the individual by another, an Administrative Law/State
organization, that not only protects the individual, but, moreover, is at the service of the satisfaction of the social
Grau, E. R. (2002) "O Estado, a liberdade ¢ o direito administrativo", E.R. GRAU, « O Estado, a liberdade ¢ o
direito administrativo », op. cit.
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"state 3% A significant portion of contemporary publicist scholarship focuses on individual
liberties and their protection through the original opposition of the state/society. Public law,
therefore, is considered the discipline of the state, aimed at protecting the rights of freedom of
individuals and citizens, based on their fundamental rights and human dignity, whose rights are
opposed against the state, which must guarantee them, admitting a horizontal application of
fundamental rights, which, do not have the same strength when compared with the state. The
changes in power relations observable in cyberspace have led to normative propositions that
aim to broaden the application of fundamental rights and human dignity, seeking protection in
the face of these actors. Such construction remains based on oppositions, in particular here, that
between state and individual/market. Nevertheless, in a networked universe, it becomes
unfeasible to propose a law that places the individual as the center of the legal system. In a
networked ecosystem, the individual cannot be considered a metric or center of this universe,

especially when facing the public sector.

Chapter Conclusions

The narrative above demonstrates that the modern dichotomy between public law and private
law stems from the opposing poles between society and the state, with private being listed to the
former and public to the latter. This classic packaging of the rule of law and the consequent

construction of public law shows two issues that are often ignored or disregarded.

The first refers to the fact that the dichotomous model of the state/civil society played oppositely
in a situation where private interest prevails over the collective can be considered a code®>, which
drives the modern legalistic architecture of institutions, be them public or private. As Laurence
Lessig explains, "the code is never found; it is only made, and only made by us” 3%°. Therefore,

the modern private/public dichotomy is a code created by the individuals. It is an imaginary, and

35¥In his terms: "the Administrative Law constituted by our doctrine, cradled by the individualism that, with such
deep marks, characterizes it, is a product of the economic liberalism gestated in the 19th century, even if under
the mask of political liberalism” Ibid.

3% L. LESSIG, Code: And other laws of cyberspace, s.1., ReadHowYouWant. com, 2009, p. 6, disponible sur
https://books.google.com/books?hl=en&lr=&id=tmE-

pvNIX38C&oi=fnd& pg=PR2&dq=info:45f171S8FGgJ:scholar.google.com&ots=Ge8zmloCH4 & sig=VO-
M8hYTQWSsfHfIUZAPpDOhuziE (Consulté le 29 octobre 2023).

30 Ihid.
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as such, it is made. This code leads to the legitimacy of the state of the public interest, its holder,
by a political action of authority, that is, pyramidal. This separation in opposition between state
and society also derive from classical economic liberalism, which opposes economic power and

political power’®!, and constitutes the framework for the construction of dichotomies and

2

consequently for the development of state legitimations. Therefore, modern positivized public

law does not exist without this provision, which gave it shape and conferred its architecture.

A second issue relates specifically to the disposition of political power in this sphere, the
complexities of which intensify. That is, state ownership takes place through the structure of the
sovereign state of a government model of centralist power and authority, appropriately structured
in a bureaucratic organization, which confers the power of command, control in a verticalized
space to guarantee the public interest (the relationship of submission and inequality). The state
body is still sovereign, authoritarian and unitary (even if this authoritarianism refers only to

political power, but if it is this way it is because it is an election).

The consequence of these two points is that the rule of law categories of authority, legality and
public interest are built under two very particular schemes that cannot be disregarded. The first
one corresponds, as seen and, like the whole modern model that seeks to systematize order, in
the process of depuration of hybridization, to the systematization and construction of opposing
categories, made so that the individual's interest and autonomy prevails. As seen, differing types
are created, which serve as a counterpoint, made in such a way as to privilege the individual.
Jurgen Habermas synthesizes the bipolarity in the legal field when studying the public sphere.
As he explains, it is from the opposition of private law, from individual private autonomy, from
the market, that the guarantee of freedom was instituted. Therefore, for the state, the public law
that would emerge there would have to assure this guarantee negatively, granting public power

the prerogative of authority.

In this logic, the legal notions of legality and public interest are constructed. Authority, in this
sense, would be the opposite of freedom. Freedom would be the right to preserve, which led to
the construction of a private legal system. This structuring brings the content of power within the
framework of the modern, legalistic state. Take legality, for instance. Legality, within this legal
model, is within the hierarchical order as a subordinate, of that which emerges as the creator of
laws, the legislative power. But legality is a direct result of the power of command, of the

sovereignty of the state, of its authority. As Massimo Vogliotti rightly points out, mythologies of

361 F. MEUNIER, « Le néolibéralisme et I’art de gouverner », op. cit.
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legality often prevent one from seeing the very facets of pure legality, which not only reside in
the embodiment of liberal values, but are also the manifestation of the absolutist root that
animates it, that is, the paradigm of the modern pyramid®®*. What can be observed in the fresco

22363

(an aesthetic angle, therefore) of “The freedom guiding the people”>°°, which, also receives its

shape in the mold of a pyramid (anthropocentric).

And it is precisely from here that the second point of relevance derives, which lies in the form
of incorporation into political power, and purified into public law as an order of the state. As a
counterpoint fto freedom, the structure was developed in a perspective of sovereign authority.
That is, the exact form of the sovereign government of the absolutist state was employed,
modifying, however, its legitimacy (from the sovereign to the people) and its ultimate purpose
(from the common good to the guarantee of individual freedom). Thus, the disposition of political
power in the state of authority power, structured in a bureaucratic organization derives from the
very construct of the secularization of power, based on the structure of the sovereign government
model, on the artificial machine, but with the dichotomous rationality of the importance of the
subject. Accordingly, the second point of the nature of the structure of state public action for the

legitimacy of the public interest is pyramidal.

Therefore, in summary, it can be stated that: 1- The authority of the state and its ownership as
guarantor of the public interest is a legitimacy of the conception of political action of government.
2- In the rule of law, authority was formulated for dichotomous relations, resulting from the
bipolar construction separating authority/liberty, prioritizing the latter. In short, it is a
dichotomous structure (of the primary opposition Society/state) and pyramidal (of the
government model). And because the public interest held by the state has a pyramidal and
dichotomous nature, it is incompatible with the digital world, which emerges in a network
paradigm. Additionally, that legitimation was constructed in such a way that the individual
prevails, doing so through oppositions, having as its architecture coded the dichotomy between
state and Society, which conditions the legitimations and interactions in the public and private
spheres. It is from the dichotomy that allocates the public to the state that the public interest is
granted. Therefore, the pure modern construction of the separation between state and Society and
their opposition, and that which has conditioned authority and the public interest, cannot serve

as a mold for examining the several nuances of the digital world, a networked space (cyberspace)

362 M. VOGLIOTTI, « L’érosion de la pyramide pénale moderne et 1'hypothése du réseau », op. cit.
363 From Eugéne Delacroix.
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with multiple actors, with intermediaries, and with a new element, that is, data, which has
specific characteristics. The networked ecosystem needs norms aimed at its structure. It is, in
fact, about the incompatibility of pyramidal and bipolar - basic - systems in a networked

ecosystem world.
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Chapter 2. The inadequacy of "good governance'' public law to Digital

State’s transformation

Chapter 1 displayed how the political action model of the modern state ideal type was
assembled in response to modern disenchantment. Grounded in the values of reason and the
individual, and embedded in the imagination of the “machine”, it established the grand
dichotomies of the rule of law. These dichotomies include public and private law,
authority/freedom, and Society and state. In this interpretation, modern Western public law,
which encompasses Brazilian law — anchored in the power of authority - was established with
the individual's autonomy (the prevailing pole of the freedom/authority dichotomy) as its code

and shaped in a dichotomous and pyramidal model.

The first hypothesis defended posits that this code (orientation), and its ensuing formats, are
incompatible with the categories of the network ecosystem and an information society since
these constitute another imaginary, that of cybernetics, which stands in discord to the
mechanical, substantialist systems grouped in oppositions. Consequently, a legal structure of
cyberspace should not begin with the individual's autonomy as its starting point (the code) but
rather with a network society. This forms the second hypothesis. That is, while the modern
state model, the sovereign government, correlates with individualistic and industrial society

under the machine's imaginary, the postmodern state, has emerged as a governance type.

Accordingly, it is asserted that the digital transformation within the public sector correlates with

and materializes through the governance model of the postmodern state, a paradigm of political

365

action’®*. The term “postmodern’>% employed here, denotes precisely the antagonism to

364 Antdnio Manuel Hespanha, when comparing the Modern and the postmodern alludes to Bauman and mentions
that there is a polarity between both. He says that the Modern is an ordered totality and is associated with action
and orderliness. In turn, the postmodern is an unlimited number of models of order. Each model makes sense only
in the practices that validate them. A.M. HESPANHA et R. CABRAL, « Os juristas como couteiros. A ordem na
Europa ocidental dos inicios da idade moderna », Andlise Social, 2002, vol. 36, n° 161, pp. 1183-1208, disponible
sur http://www jstor.org/stable/41011532 (Consulté le 24 octobre 2023).

35Jacques Chevallier, in proposing the nuances of a postmodern State, lists the characteristics that distinguish it.
The first point resides in the fragmentation of the State in the dilution of the principle of sfate sovereignty. The
second deals with the crisis of the model of representative democracy, followed by the verification of the
modification of state functions, which transmutes a State from acting as a controller to a regulatory State. This is
also verified in the reforms in its organizational structure, and finally in the modifications in the relations between
State, society and market that end up questioning the modern dichofomy of public and private law. In this aspect,
there is also a mutation of the legitimacy model of public state action, which changes from the perception of public
interest, linked to authority, to performance. All these elements are evidence of a mutation to a governance model
of political action. In any case, governance is used in a broad sense as an opposition to the modern conception of
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foundational elements of the modern state's political action, particularly the concept
of sovereignty, which underpins the legitimation of authority by public interest (public action).
Hence, it s critical to examine the mutation, that is, the process of depurification®®® of the static
structures of the political action model of the modern rationalist universe. A particular focus

should be placed on how this transformation was accomplished in Brazil.

Section 1 aims to explore these modifications, while Section 2 investigates the digital
transition of the public sector and the unsuitability of the prevailing governance model,

emphasizing the evolution of this structure within Brazil's legal and institutional frameworks.

Section 1: The autonomy of society as a vector for the emergence of political

action of the postmodern state

Various factors contribute to what is recognized as the fragmentation of modern state
sovereignty and the loss of its unified vision. The thesis subscribes to Bertrand Badie’s*¢”
assertion that this unitary perception has been significantly impacted by three phenomena:
globalization, multipolarity, and decolonization. Each influencing distinct aspects—
technological-economic, political and cultural, respectively. In his analysis, Boaventura de

Souza Santos*®® elucidates three dialectical tensions intrinsic to Western modernity, one of

government, a category linked to the modern perception of sovereignty. Thus, although technological globalization
has been propagated in conjunction with liberal/financial economic globalization, this does not mean that
governance, as a type-ideal, fits only into this format. . J. CHEVALLIER, L Etat post-moderne, 5° éd., Paris, France,

LGDJ, 2017.

366 For Massimo Vogliotti, “Dans notre époque de modernité tardive ou de postmodernité, la perception de
omniprésente nature hybride — écrite et orale — du droit est facilitée par la crise des deux facteurs qui étaient a
la base du programme de réduction du droit a ’écriture : la souveraineté étatique et la rationalité moderne”. M.

VOGLIOTTI, « De l'auteur au “rhapsode” ou le retour de 1’oralité dans le droit contemporain», Revue
interdisciplinaire d’études juridiques, 2003, vol. 50, n° 1, pp. 81-137, disponible sur https://www.cairn.info/revue-
interdisciplinaire-d-etudes-juridiques-2003-1-page-81.htm.

367 B. BADIE, « Conclusions générales. Colloque organisé par le Centre de recherche sur les droits de I’homme et
le droit humanitaire (CRDH — Université Panthéon-Assas) et I’Institut des Sciences juridique et philosophique de
la Sorbonne (ISJPS — CNRS / Université¢ Paris 1 Panthéon-Sorbonne) », in: Démocratiser [’espace-monde,

Colloque organisé par le Centre de recherche sur les droits de ’homme et le droit humanitaire (CRDH — Université
Panthéon-Assas) et I'Institut des Sciences juridique et philosophique de la Sotbonne (ISJPS — CNRS / Université
Paris 1 Panthéon-Sorbonne), Paris, septembre 2022,

368 Boaventura identifies three dialectical tensions that inform Western modernity. The first is between social
regulation and social emancipation, which is present in the positivist division of order and progress, because "the
crisis of social regulation - symbolized by the crisis of the regulatory state and the welfare state - and the crisis of
social emancipation - symbolized by the crisis of social revolution and socialism as a paradigm of radical social
transformation - are simultaneous and feed off each other.3%® For Boaventura, human rights are found in this crisis.

The second tension is between state and society. Society reproduces itself by laws and regulations that come from
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which pertains to the reverberations of globalization upon sovereign entities’®®. Additionally,

Adrian Gurza Lavalle?”?

articulates that this phenomenon has emerged specifically in Latin
American nations, including Brazil. As globalization becomes imperative for deciphering
political processes, it can be scrutinized through a neoliberal economic prism3’!, or by an
alternative contour through transborder connections, engendered by local and national social
movements mobilizing in antagonism to social exclusion®’?. In both cases, in contrast to a

modern model, a post-statist would embrace ideas of inferdependence and plurality.

In fact, sovereign breaks have their corollaries, marking the culmination of multiple aspects of
state evolution and modernity. Not only public/private bodies, but human and non-human
actors, machines, data, environment, and a whole digital universe emerge, the communication
of which passes through an environment (cyberspace) that is naturally reticular. Between the
state and the individual, a whole constellation of intermediary bodies emerges: unions,
associations, political parties, etc., which have challenged the monism of the state and the
simple dichotomy state/individual, giving rise to “pluralistic visions™>"”3. These phenomena
upset the structure of the sovereign model, erected not only under the pyramidal mold, but

solidified by dichotomies.

the state. Human rights find themselves in this tension, with the first dimension of human rights requiring no state
action, while the second and third dimensions presuppose activities on the part of the state. The third tension is
between the state and globalization. B.D.S. SANTOS, « Uma concepgio multicultural de direitos humanos », Lua
Nova:  Revista de Cultura e Politica, 1997, n° 39, pp. 105-124, disponible sur
http://www.scielo.br/scielo.php?script=sci_arttext&pid=S0102-64451997000100007& Ing=pté&ting=pt (Consulté
Ie 18 octobre 2023).

3% Accordingly, globalization, while proliferating in economic-financial dimensions, concurrently facilitates the
ascension of local/social democracies within states. In this vein, André-Jean Arnaud postulates that globalization
heralds a paradigmatic transposition, contending that its ramifications encompass a diminution of State
intervention, attributable to the privatization of public activities and the emergence of intermediary interlocutors.
A.-J. ARNAUD, « Droit et Société. Un carrefour interdisciplinaire », Revue interdisciplinaire d’études juridiques,
1988, vol. 21, n° 2, pp. 7-32, disponible sur https://www.cairn.info/revue-interdisciplinaire-d-ctudes-juridiques-
1988-2-page-7.htm.

370 A.G. LAVALLE, P.P. HOUTZAGER et G. CASTELLO, « Democracia, pluralizacio da representaciio ¢ sociedade
civil», Lua Nova: Revista de Cultura e Politica, 2006, n° 67, pp. 49-103, disponible sur
http://www.scielo.br/scielo.php?script=sci_arttext&pid=S0102-64452006000200004& Ing=pté&ting=pt (Consulté
Ie 18 octobre 2023).

31§ A. SILVEIRA, « Responsabilidade algoritmica, personalidade eletronica ¢ democracia », Revista Eletrénica
Internacional de Economia Politica da Informagdo, da Comunicagdo e da Cultura (ISSN: 1518-2487), 2020, vol.
22, n° 2, pp. 83-96, disponible sur https://seer.ufs.br/index.php/eptic/article/view/12021 (Consulté le 28 octobre
2023).

372 1n a decolonial state, traditional power structures and hierarchies established during colonial eras would
theoretically be dismantled and replaced by more egalitarian and inclusive systems.

373 M. VOGLIOTTI, « De la pureté a I’hybridation : pour un dépassement de la modernité juridique », Revue
interdisciplinaire  d’études  juridiques, 2009, vol. 62, n° 1, pp. 107-124, disponible sur
https://www.cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2009-1-page-107.htm.
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As a consequence, the substitution of unity for interdependence necessitates the scrutiny of the
modern foundational code, namely the autonomy of the individual, the “freedom of the rational
subject”. The revival of hybrid and intermediary actors, the multitude of entities in the
possession of normative power, and the resurgence of previously marginalized minorities — in
diverse forms — compels a rearrangement of values, legitimizations, institutional structures, as
well as the roles and functions of institutions. This is, these elements were not only shaped by
the code of individual autonomy, but also by a universe in which dichotomy implied the

absence of intermediaries®™.

Accordingly, the evolution of the postmodern political action model becomes evident through
the alterations in the core of the modern state model, namely sovereignty and subjec’” . These
categories, as previously discussed, connect to the notions of unity and individual autonomy.
As seen, the multitude of actors, alongside technological interconnectedness, destabilize the
universalistic notion of sovereignty®’®. In addition, on the one hand sovereignty in its unity is
fragmented, while, freedom — as a category, which was already the primacy of law — on the

other hand, is fortified.

In this vein, it is crucial to bear in mind that in the process of creating modern dichotomies, the
state/society, state/market; civil/political, man/citizen;, authority/freedom were devised as

oppositions, in a specifically exclusionary manner.

Thus, in the wake of the process of the autonomy of society, an expansion of the civil sphere
was observed, which occurred both in the defense and assurance of even greater individual
freedom — resulting in hyper-individualism — and in an expansion through the
implementation of social rights. Both propositions seek to enter the political/public sphere,
employing values and methods that include concepts that are sometimes identical, sometimes
analogous (human dignity and transparency, for instance). And, while institutional designs are

repositioned toward plural formulas in response to the loss of sovereignty's centrality, hyper-

374 As Van Meerbeeck well considers, the French Revolution contributes to the opposition between public law and
private law, notably because it will abolish "intermediary bodies and leave only the State and individuals. J. VAN
MEERBEECK et al., La distinction entre droit public et droit privé. Pertinence, influences croisées et questions
transversales, 2019, disponible sur https://dial.uclouvain.be/pr/boreal/object/boreal:214626 (Consulté le 18
octobre 2023).

35 G. JELLINEK, La déclaration des droits de I'homme et du citoyen: contribution a ['étude du droit
constitutionnel moderne, Bibliothéque de 1’histoire du droit et des institutions, n° 15, Paris, A. Fontemoing, 1902,
disponible sur http://gallica.bnf fr/ark:/12148/bptok68603t (Consulté le 20 octobre 2023).

376 N. SUZOR, « A constitutional moment: How we might reimagine platform governance », Computer Law &
Security Review, avril 2020, vol. 36, p. 105381, disponible sur
https://linkinghub.elsevier.com/retrieve/pii/S0267364919303929 (Consulté le 18 octobre 2023).
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individualism arms itself with autonomous normative production and establishes centers of
oligarchic digital power’””. Furthermore, it also implements its instrumental ideational
foundations in the public sector, either through institutional/organizational reforms or by way

of legal principles and rules.

This movement repositions the political and public action models, giving rise to a new
vocabulary that substitutes the concepts that accompanied the category sovereignty, that is,
power-government-sovereignty, which were linked to bureaucracy-authority-public interest.
The decay of sovereignty, increase of liberal autonomy and the emergence of a postmodern
model modifies the correlations in these elements, changing political and public actions. Which
will also require a repositioning of the legitimations of state actions, and of the core of its

foundation, considered to be the regime that institutes public law.

Furthermore, as it will be demonstrated, even though the doctrine of Brazilian social public law
(which justifies legitimacy by the public interest and its supremacy), is in line with the Brazilian
constitutional order, it is the good governance model that dictates Brazil’s digital

transformation.

Typically, examinations of the digital transformation and its impacts are conducted through the
lens of private order, fundamental rights, and the regulation of private activity in the online
environment®’8, which leads to a marginalized understanding not only of government but also
of the public and its significance in this space. As proposed, this thesis intends to pave a distinct
path. Thus, the research aims to demonstrate the emergence of governance models in Brazil,
elucidating how governance was constructed from a civil/democratic sphere, and how the
individualist perspective conditions and sustains institutional structures, political arrangements,

and established norms.

Moreover, it seems necessary to demonstrate the transition from sovereignty (government) to
interdependence (governance) (§1), especially in conjunction with a thorough analysis of the

repercussions of the process of autonomy of society upon political and public action (§2).

377'S. ZUBOFF, The age of surveillance capitalism :  the fight for a human future at the new frontier of power,
London, Profile books, 2019.

378 J. COHEN, « Internet utopianism and the practical inevitability of law », Duke law & technology review, 2018,
pp. 85-96.
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§1 A postmodern political action model

A postmodern political action model engages with mutations of private and civil legal spheres,
as aforementioned. The process of autonomy of society can be translated into two models of the
perception of political action, adopted here as: democratic governance, linked to the Brazilian
institutional design, inaugurated with the Brazilian Federal Constitution, which employs a core
of fundamental rights (A), and good governance (B), linked to hyper-individualism. The thesis
employs the terms "democratic governance" and "good governance" with a precise notion,
aiming to assist in the identification of two contemporary governance approaches observed in
Brazil. Thus, this involves two categories, defined here for the exercise of correlation to be
established. If the governance model, as an ideal type of political action, finds support as
previously demonstrated, democratic governance also finds support in these terms in Brazilian

literature”.

A. Democratic governance and constitutional pluralism

In Brazil, the "sense of coherence," associated with the perception of modern sovereignty and
its accompanying structures of governing power, authority, and legitimacy, began to fissure
with the enactment of the 1988 Federal Constitution. This document indubitably establishes a
paradigm, aligning with what Anténio Manuel Hespanha labels post-statehood. Firstly, it

1380

"revitalizes">*" an agenda initiated in the 1950s, which was interrupted by the military coup of

1964, harboring the objectives of expanding social functions and control mechanisms®!.

3% H. BOUILLON, Le droit administratif a [’ére de la gouvernance : les idées politiques du droit administratif,
Country: FR24 cm. Bibliogr. p. 185-197. Index., Paris, Mare & Martin, 2021 ; J. CHEVALLIER, L Ftat
postmoderne, op. cit. ; F. FILGUEIRAS, « Indo além do gerencial: a agenda da governanga democratica ¢ a mudanga
silenciada no Brasil », Revista de Administragdo Piblica, 52

380 M. AuGUSTO PEREZ, « O mundo que Hely ndo viu: governanga democritica ¢ fragmentagdo do Direito
Administrativo. Didlogo entre a teoria sistémica de Hely ¢ os paradigmas atuais do Direito Administrativo », O
direito administrativo na atualidade. Estudos em homenagem ao centendrio de Hely Meirelles (1917-2017).
Defensor do estado de direito, Editora Malheiros, 2017

381 The result of this struggle can be seen in the titles dealing with civil and political rights, for example. In the
document, civil society is linked to politics, corroborating the construction of a new scenario, dominated not only
by the political sphere, but also by non-state public spaces, which will compose other spheres of public power,
embodied in forums, councils, conferences, networks "and articulations between civil society and representatives
of public power for the management of portions of the public thing that concern the fulfillment of social demands.
The Constitution provides a large menu of participatory instruments, enabling mechanisms of participation, listing
itself textually as a Democratic State of Law. A.C. AGUILAR VIANA, Democracia, representagdo e participagcdo:
uma andlise do debate politico-partidario sobre a politica nacional de participagdo social., Dissertacdo de
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Named “citizen" it originated from a distinctive process of re-democratization3®?. Therefore, the
document aligns with what scholarship terms "neo-constitutionalism’>%3 established through
the democratization of law®®*. In effect, the Federal Constitution prescribes an array of
affirmative actions, introducing programs to be implemented by the government®®®>. The

doctrine perceives the arrival®® of a "constitutional-administrative legal regime”’.

From a material point of view, an impression of the incorporation of values in the constitutional
texts can be gained, especially concerning the dignity of the human person. A paradigm was
formed, based on the valorization of human dignity and the fundamental rights that emanate
from it. The primacy of the "subject of law" from the individual perspective, grants protection
to the right of the person "as an end in itself"**®. This is deemed a response to the legalistic

authoritarian perspective of the model codified during the Brazilian dictatorship.

Nevertheless, Latin American constitutional models are expansive, detailed, and incorporate

numerous new rights. However, despite their innovative aspects, they retain static and elitist

mestrado,Pos-Graduagdo em Politicas Publicas, Setor de Ciéncias Sociais Aplicadas, Curitiba, Universidade
Federal do Parand, 2015.

382As explains Luis Carlos Bresser Pereira: "The democratic transition that occurred in Brazil was the fruit of a
great democratic and popular political pact. In this great informal agreement two consensuses were formed: that
the state should return to guarantee political rights and become democratic, and that this state should promote a
better distribution of income because Brazilian society was an unjust society, marked by excessive inequality."
L.C. BRESSER PEREIRA, « Reforma gerencial do Estado, teoria politica ¢ ensino da administragdo piiblica », Revista
Gestdo &  Politicas Publicas, décembre 2011, wvol. 1, n° 2, pp. 1-6, disponible sur
https://www.revistas.usp.br/rgpp/article/view/97836 (Consulté le 25 octobre 2023).

383 Within this framework, the idea of constitutional filtering was developed, which took as its axis the normative
defense of the Constitution, the need for a principialist constitutional dogmatics, the resumption of the legitimacy
and binding nature of the principles, the development of new mechanisms for constitutional concretion, the ethical
commitment of law operators to the fundamental law and the ethical and anthropological dimension of the
Constitution itself, the constitutionalization of infra-constitutional law, as well as the emancipatory and
transformative character of law as a whole. A. da C.R. ScHIER et P.H.B. FLORES, « Estado de Direito, Superagio
do Positivismo ¢ os Novos Rumos do Constitucionalismo », Revista Brasileira de Teoria Constitucional,
décembre 2016, vol. 2, n° 2, pp- 1208-1229, disponible sur
https://www.indexlaw.org/index.php/teoriaconstitucional/article/view/1556 (Consulté le 25 octobre 2023).

384 K. HESSE et G.F. MENDES, Forca normativa da constituicdo, Porto Alegre, Fabris, 1991.

385 guch as the social function of property, agrarian and urban reforms, environmental conservation, registration
and protection of patents, and social rights to education.

386 R F. BACELLAR FILHO, Processo administrativo disciplinar, S8o Paulo, Saraiva, 2013, p. 27.

387 An explanation by José Servulo Correia: "For long periods throughout the 20th century, administrative law was
theorized and applied with almost no interaction with constitutional law. Under authoritarian regimes, this
characteristic understandably gained new strength, due to the discretion left to the ordinary legislature to organize
the relationship between public authorities and citizens. This did not happen, however, only under non-democratic
regimes. This panorama has changed radically thanks to the impact of constitutions with strong axiological and
guiding connotations that arose during the second half of the 20th century”. J.M.S. CORREIA, « Os grandes tragos
do Direito Administrativo no Século XXI», in, 2016, disponible sur
https://api.semanticscholar.org/CorpusID:184517906.

388 A P. de BARCELLOS, A eficdcia juridica dos principios constitucionais: o principio da dignidade da pessoa
humana, Rio de Janeiro, Renovar, 2002.
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institutional structures, which project a pretension of inclusion but may culminate in exclusion.
This aspect can reveal a "contradiction" between a well-developed dogmatic component and a

poorly developed institutional one.

The political model of governance - translates into the overt establishment of a democratic state
of law*¥representing the "basic core" of a new theory. Considered a key concept, democracy
and law are inseparable, as without democracy, there is only legality**’. These transformations,
emanating from the model of a sovereign, centralist government, can be observed preferentially
in the scope of political actions. Both in the attribution of a fundamental role to the judiciary,
as a locus of decision, and in the redistribution of the modes of state control (by means of the
various entities that are anomalous to the classic separation of powers) **!. In addition, also by
way of the insertion of participatory and deliberative models. The Constitution was written to
design the Brazilian state as a representative government open to social participation, enabling

the participation of citizens in decision-making processes**2.

The document envisions a project focused on two striking aspects, themselves related to the
state's model of political action. In effect, citizenship in Brazil has its own meaning,

materialized in participatory instruments. These are so-called societal spaces of direct

393

rearticulation between state and Society”””. The social bias, alongside the mechanisms of

u)395

participation®®* (a "social" space of the "citizen")*>, represent the mutation of the traditional

39Text of the Constitution's preamble: We, representatives of the Brazilian people, gathered in a National
Constituent Assembly to establish a Democratic State (...) C.C. REPUBLICA (PR), Constituigdo da Republica
Federativa do Brasil, 5 octobre 1988.

390 JM.S. CORREIA, « Os grandes tragos do Direito Administrativo no Século XXI », op. cit.

*¥1 1, R. BARROSO, « A constitucionaliza¢iio do direito ¢ suas repercussdes no ambito administrativo », in Direito
administrativo e seus novos paradigmas., Belo Horizonte, Forum, 2008, pp. 31-63.

392 under the terms of its first article caput and sole paragraph, which states: " All power emanates from the people,
who exercise it through elected representatives or directly, under the terms of this Constitution." This constitutional
architecture implies

33A.C. AGUILAR VIANA, Democracia, representagdo e participagéo: uma andlise do debate politico-partidario
sobre a politica nacional de participagdo social., op. cit.

394 Thus, it is possible to see the overcoming of the public-private dichotomy as a primordial point, starting from
the ascendancy of the social sphere, which is determinant for progress or regress, depending on the meaning
adopted for the word social: when this social sphere represents the junction of the individual and the collective,
building common objectives and adopting participative conducts for the concretization of a State necessary to all
the collectivity, the intended goal is reached, concretizing the Democratic State of Law. However, if the social that
emerges represents a means of domination, then we will be facing a regression. Public and private law, public
order and social law. D.J. da CoSTA, « O sistema da posse no direito civil », Revista de informagdo legislativa,
juillet 1998, vol. 35, n° 139, pp. 109-117, disponible sur https://www?2.senado.gov.br/bdsf/handle/id/391 (Consulté
Ie 25 octobre 2023).

35 As Evelina Danigno reminds: "The Constitution expanded the rights and direct involvement of citizens in
government. It created spaces for the participation of the State and civil society in the formulation of policies in
various fields, such as with the Public Policy Management Councils, changing the political environment in which
governments should now act. The pioneering experience Budget Participatif was born in Porto Alegre, replicated
in more than 170 Brazilian cities and in several Latin American countries and regions." E. DAGNINO et L.
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model of sovereign government, referring to the Weberian vision of political representation
imbued with legislative power, the political parties and the indirect representation as
constitutive elements of the modern machine in the materialized political structure’®s.
Participation becomes a mode of effective self-determination and is translated into a legal
language®’, a progression that results in an “ecology of state and society relations”. This
includes different types of public policies for the fulfillment of diverse objectives®*®, linked to
the social dimension, the political sphere. In the writings of Rodriguez-Arana Munoz, the model
of the Democratic state of Law has as its foundation in the dignity of the human person, from
which participation®® emerges as the recognition of the social dimension of the citizen, based

on the realization that his interests belong to society as a whole*® .

TATAGIBA, « Mouvements sociaux et participation institutionnelle : répertoires d’action collective et dynamiques
culturelles dans la difficile construction de la démocratic brésilienne », Revue internationale de politique
comparée, 2010, vol. 17, n° 2, pp. 167-185, disponible sur https://www.cairn.info/revue-internationale-de-
politique-comparee-2010-2-page-167.htm (Consulté le 25 octobre 2023).

39 The Constitution inserts - several - participation mechanisms. Not by chance, Brazil was a pioneer in several
participatory projects, besides international recognition in some of them . In the case of participation, participation
has infiltrated the exercise of all state functions. The Legislative opened itself to referenda, plebiscites, and popular
initiatives for laws, in addition to the collaboration of citizens in the exercise of supervision over the Executive.
The Judiciary started to count on several instruments, such as popular actions, collective writs of mandamus,
among others. But it was primarily in the scope of Public Administration. Several participatory mechanisms have
arisen, such as: committees, ombudsman, transparency laws, civil electoral institutions, citizen observatories,
watchdog committees, councils, commissions, and conferences, among others. A.G. LAVALLE et C. ARAUJO, « O
futuro da representagdo: nota introdutéria », Lua Nova: Revista de Cultura e Politica, 2006, n° 67, pp. 9-13,
disponible sur http://www.scielo.br/scielo. php?script=sci_arttext& pid=S0102-
64452006000200002&Ing=pt&ting=pt (Consulté le 25 octobre 2023) ; A.G. LAVALLE, P.P. HOUTZAGER et G.
CASTELLO, « Democracia, pluralizagdo da representagio ¢ sociedade civil », op. cit. ; A.C. AGUILAR VIANA,
Democracia, representagdo e participagdo: uma andlise do debate politico-partiddrio sobre a politica nacional
de participagdo social., op. cit.

37 A.G. LAVALLE, « Ap0s a participacdo: nota introdutoria », Lua Nova: Revista de Cultura e Politica, 2011, pp.
13-23, disponible sur https://www .sciclo.br/j/In/a/ycY ffsZN8gX 9pnFdt7TSnZp/?1ang=pt (Consulté le 25 octobre
2023); A.G. LAvVALLE, « Participagdo: valor, utilidade, efeitos e causa», FEfetividade das instituicbes
participativas no Brasil: estratégias de avaliagdo. Brasilia: Ipea, 2011, vol. 7, pp. 33-42.

3% R.R.C. PIRES et A.C.N. Vaz, « Beyond public participation: interfaces in the brazilian federal government »,
Lua Nova: Revista de Cultura e Politica, décembre 2014, pp. 61-91, disponible sur
https://www.scielo.br/j/1n/a/KxwQFzhhbbWFr9T5gIB3T6p/abstract/?lang=en (Consulté le 25 octobre 2023).

3% M. da G. GonN, « Empoderamento ¢ participagio da comunidade em politicas sociais », Satide e Sociedade,
aout 2004, vol. 13, pp- 20-31, disponible sur
https://www.scielo.br/j/sausoc/a/dGnqs6Q5RZbK gTNn54RRBNG/abstract/?lang=pt (Consult¢ le 25 octobre
2023).

400 J. MuRNoz, « La participacion en el Estado social y democratico de Derecho », A&C - Revista de Direito
Administrativo & Constitucional, avril 2012, vol. 12, p. 13,
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Another pluralist axis resides in constitutional justice*! and the mechanisms of control that
delegates an important role to the judiciary*®2. The Constitution emerges as the criterion for
normative validity, furthermore, the legitimation of state actions transitions from being based
on sovereign will to effectiveness*®. Subsequently, institutions are established with the
objective of control. Consequently, an augmentation in the autonomy of both external and
internal oversight agencies occurs. Labeled "dialogues outside the framework ™% these
autonomous bodies, albeit fragmented due to their federative structure, exercise political power.
This demonstrates that the Brazilian model bears the hallmark of mutation—in an ideal type—
of the elements that substantiate a form of political action of the pure sovereign government,
visible through the diverse kinds of manifestations present in the universe of power, delimitated

here as democratic governance model.

B. Hyper-individualism and good governance emergency

If the model of political action of the modern state—embodied by sovereignty—was sculpted
in the context of the rational subject and shaped by the autonomy of the individual, the
postmodern state model is being delineated by alterations in social relations, particularly the

process of the autonomy of society. Boaventura de Souza Santos indicates that transformations

01 The constitutional dialogues became the mark of an institutional design that modified the static and centralizing
structure of sovereignty, centered in a locus of decision. Therefore, the judiciary appears as a relevant actor in the
definition of Brazilian political and public action processes, and evidences that the political action of the sovereign
government is not the mark of the most relevant formal document of the Brazilian normative design. For modern
"relational" thinkers, judicial review of governmental actions is an established fact. A.G. LAVALLE, « Apds a
participagdo: nota introdutdria », Lua Nova: Revista de Cultura e Politica, 2011, pp. 13-23, disponible sur
https://www.scielo.br/j/ln/a/ycYffsZN8gX9pnFdt7TSnZp/Nang=pt (Consulté le 25 octobre 2023); A.G.
LAVALLE, « Participagfio: valor, utilidade, efeitos e causa », Efetividade das institui¢des participativas no Brasil:
estratégias de avaliagdo. Brasilia: Ipea, 2011, vol. 7, pp. 33-42.

102 By legal effectiveness we mean the theoretical capacity of a constitutional rule to produce legal effects.
Effectiveness, on the other hand, means the concrete performance of the social function of law, represents the
materialization, in the world of facts, of the legal precepts, and symbolizes the approximation between the
normative should-be and the being of social reality. Judges must control and demand compliance with the state's
duty to actively intervene in the social sphere. (...) In this vein, an interventionist judiciary is required that actually
dares to control the lack of quality in the provision of basic services and demand the implementation of efficient
social policies. (...) it becomes necessary, therefore, a paradigm shift in the perception of its own position and
function in the modern social state of law. A.J. KRELL, Direitos sociais e controle judicial no Brasil e na
Alemanha: os (des) caminhos de um direito constitucional « comparado », Porto Alegre, S.A. Fabris Editor, 2002.
403 Ibid.

404 The Office of the Comptroller General - CGU, for example, when constituted as an autonomous and external
control is the symbol of the idea of giving credibility to public power. F.P. de A. MARQUES NETO ¢t J.B. de PALMA,
« Os sete impasses do controle da administragdo publica no Brasil », Controle da administragdo publica, 2017,
pp. 406; 24 cm, disponible sur https://repositorio.usp.br/item/002805013 (Consulté le 25 octobre 2023).
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in social relations arise from the advent of a self-producing society*®>. Within the philosophical
domain, the emergence of a risk society and discourse interpreted as
postmodernity/hypermodernity signals the amplification of an individualistic, increasingly

utilitarian, and accelerated society*%¢.

This juncture is analyzed as a process of hyper-individualism, wherein the modern Western
relationship between the individual and collective is scrutinized. If modernity bears the symbol

of the rational subject, the ‘1yper’ indicates that this third modernity*’’

amplifies the individual.
Society finds itself under growing pressure to perform. Simone Goyard-Fabre invokes
Nietzsche to clarify the words that constitute this imaginary of hyper-individualism and which
impact the sovereign state: “everything is superficial; security reveals the omnipresence of fear;
utilitarianism kills beauty; good conscience is the opposite of virtue,; uniformity condemns all
elitism; and the equality that is sought is a mirage. The original 'will to power’ has become an

impurity to originality %3,

From this excerpt it is possible to note the emphasis of relations on the scheme of the hyper-
individual. The notion of autonomy taken to the extreme, seeks to annihilate heteronomous
relations, because it no longer needs them*®”. Through an individualistic perspective, and
armed with a discourse of "good” intentions, good practices for good governance are

inserted*®. Autonomy, which already had independence in its own regulation, in what Michel

105B. S. SousA SANTOS,. A multicultural conception of human rights. Lua Nova, n. 39, p. 105-124, 1997. Available
at: Accessed on: 2 Dec. 2015. http://dx.doi.org/10.1590/50102-64451997000100007.

406 As Hartmut Rosa states: “A society is modern when it operates in a mode of dynamic stabilization, i.e., when
it systematically requires growth, innovation and acceleration for its structural reproduction and in order to
maintain its socio-economic and institutional status quo”. H. RoSA, « Dynamic Stabilization, the Triple A.
Approach to the Good Life, and the Resonance Conception », Questions de communication, 2017, vol. 31, n° 1,
pp. 437-456, disponible sur https://www.cairn.info/revue-questions-de-communication-2017-1-page-437.htm
(Consulté le 25 octobre 2023).

47Maximo Vogliotti, for example, alludes to Bauman to refer to the third modernity, as the liquid one, the one that
emerges after the solid modernity, the universe of dichotomies. M. VOGLIOTTI, « De la pureté a I’hybridation :
pour un dépassement de 1a modernité juridique », op. cit.

108 S GoYARD-FABRE, « Les craquements de I'édifice étatique », Archives de philosophie du droit, 2015, vol. 58,
n° 1, pp. 339-354, disponible sur https://www cairn.info/revue-archives-de-philosophie-du-droit-2015-1-page-
339.htm (Consulté le 19 octobre 2023).

409 A, SUPIOT, La gouvernance par les nombres : cours au Collége de France, 2012-2014, Paris, Pluriel, 2020 ;
A. SUPIOT, Grandeur et misére de I’Etat social, Lecons inaugurales du College de France, n° n° 231, Paris, Collége
de France Fayard, 2013.

410 The privatization of the good, called by Rosa as the fact that “the good life has become the most private
matter”, and so the, the ethical imperative of the modern subjects is not a definition of the good life, rather the
aspiration for getting enough resources. In sum, “7his strategy, which seems thoroughly irrational at first glance,
is made rational by the fact that the social allocation of resources is regulated through competition, while the
allocation-game itselfis increasingly dynamized”. H. ROSA, « Dynamic Stabilization, the Triple A. Approach to
the Good Life, and the Resonance Conception », op. cit.
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Foucault calls governmentality, extends this logic*!!. Society is an instrumentalized society,
that is, it exists to guarantee individual rights, hence the individual is central*!2. In the synthesis
of the formula indicated by Charles Taylor as characteristics of this phenomenon, it is an
individualistic society, in which the alienation of the political sphere and the primacy of

instrumental reasoning can be seen*!3,

This rationality - individualistic and instrumental - accompanied by a philosophical model of
political liberalism, will lead to the insertion of the values of the private sphere - of the
autonomy of the individual - in public spaces. As Jacques Chevallier states, hyper-
individualism, as the by-product of democratic logic, enters social life and weakens the
categorizations that dealt with collective issues (citizenship)*'*. That is, the civil society that
sought to compose itself as social, in the emancipatory mold, perceives this expression being
used to designate the transfer of activities to the private sector that will operate on a non-profit
basis. Here, the market is separated from the third sector. In Brazil, as demonstrated, civil
society emerged due to the social bias of Brazilian democratization and was linked to various
minorities in Latin America*'>. However, liberalism changes this perception to engage with a

third sector, which occupies this space in the political sphere.

On the other hand, while still employing political liberalism, civil society as an order that
emerges from the association of individuals - in the space of their autonomy - is independent of

the state. The latter is traditionally responsible for counterbalancing public authority with

M<The rationality that allows governmental reasoning fo be self-limiting, even when it is not the law, deals with
political economy, more specifically the regime known as liberalism. In the nineteenth century, with liberalism, a
new form of governance is implemented, the constitution of the market as a site of truth formation, rather than just
a legal domain, is a feature of the art of liberal governance”. M. FOUCAULT, La Naissance de la biopolitique.
Cours au College de France (1978-1979), Paris, Hautes Etudes, Galimard, 2004, p. 7.

412 As explains Soshanna Zuboff, “This is an atomized and isolated individualism-mimetic, doomed fo a perpetual
life of competition and disconnected from relationships, community, and society”. S. ZUBOFF, The age of
surveillance capitalism, op. cit.

413 When someone states not interest by politics because they are all corrupt, it means taking away State
legitimation. In: C. TAYLOR, La liberté des modernes, Philosophic morale, Paris, Presses universitaires de France,
1997 ; « Individu et modernité », in Identité(s), Synthése, Auxerre, Editions Sciences Humaines, 2016, pp. 89-99,
disponible sur https://www.cairn.info/identites--9782361063283-p-89.htm (Consulté le 25 octobre 2023).

414 J CHEVALLIER, L Etat post-moderne, 5° éd., op. cit.

5 As explains Leonardo Avritzer: “Economic impositions, cultural heritages and interests show a civil society -
firstly constituted by independent social movements and secondly by professionalized non-governmental
organizations - that has shifted activism from citizenship to the autonomy of civil society to its individuality. L.
AVRITZER, « Sociedade civil e Estado no Brasil: da autonomia a interdependéncia politica », Opinido Piblica,
novembre 2012, vol. 18, n° 2, pp. 383-398, disponible sur
http://www.scielo.br/scielo.php?script=sci_arttext&pid=S0104-62762012000200006& Ing=pté&ting=pt (Consulté
le 25 octobre 2023).
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freedom*'®. As a result of the process of widening the scope of its own autonomy, this civil
society will encompass the conception of autonomy of society clearly distinguishing it from
political society, as it moves away from the figure of authority, of coercion, of heteronomy,

through the establishment of its own principles*!”

. From this standpoint, one can discern not
merely external regulation, but also the deployment of inherent norms of conduct*®, illustrating
the autonomy of a society that has transcended the necessity for state directives*'®. Civil society

2420

"already guides itself’**° and does not need an authority opposed to its freedom*?!.

Economic concentration favors the emergence of private economic powers, endowed with a
power of command comparable or higher than that of public entities*?2. The transition toward
desetatization, privatization, and the delegation of traditionally state-owned activities

necessitates a collaborative engagement amongst involved parties.

Herein, the dissolution of the dichotomy between public and private realms becomes most
conspicuously discernible. In the face of blurred visions of how each can be defined, the non-

existence of both is defended, with respect to the guarantee of the autonomy of individuals and

423

the search for efficiency, within the parameters of fundamental rights**. Society remains

416 J. PITSEYS, « Le concept de gouvernance », Revue interdisciplinaire d’études juridiques, 2010, vol. 65, n° 2,
pp. 207-228, disponible sur https://www.cairn.info/revue-interdisciplinaire-d-etudes-juridiques-2010-2-page-
207.htm.

“7For instance the Environmental, Social and Govemance (ESG) practices, of good internal governance, which
confer a seal of quality for internal practices, such as integrity and compliance. Nicolas Postel notes that in this
sense, are the premises of corporate social responsibility. For him, this approach come from the neoliberalism. The
company is "reinvested" as a place where a commitment must be made ... at the very moment it is also powerfully
"remarketed" (subject to market injunction) A desire on the part of the company to "de-commodify" in order to
build customer loyalty, Build sharcholder loyalty, Secure access to resources, Preserve the hearts of workers, and
the need for public managers to reinvent regulatory capacities with a normative framework (ISO standards, Global
Compact, GRI, guidelines ...). N. POSTEL, « L’action des parties prenantes requiert des Institutions », Intervention,
Journées d’Etudes " Contributions de 1’approche par les parties prenantes au renouvellement de 1’internormativité,
Paris 1 Panthéon-Sorbonne, 12 décembre 2022.

18 A particularly clear example in the digital realm involves regulations formulated by the digital companies
themselves, such as Facebook, Meta, exemplified by the Oversight Board. As they define it themselves: “A global
body committed to ensuring respect for free expression through independent expert judgment”. « Oversight Board
| Independent Judgment. Transparency. Legitimacy. », s.d., disponible sur https://www.oversightboard.com/
(Consulté le 25 octobre 2023).

“°Michel Postel declares that the prophet of social responsibility of enterprises is Milton Friedman, highlighting,
to this end, the following excerpt: “il y a une, et une seule responsabilité sociétale de l'entreprise - d'utiliser ses
ressources et de s'engager dans des activités congues pour augmenter ses profits, tant qu'elle respecte les régles
du jeu, c'est-a-dire, qu'elle s'engage dans une concurrence ouverte et libre, sans duperie ou fraude". N. POSTEL,
« L’action des parties prenantes requiert des Institutions », op. cit.

420 H. BOUILLON, Le droit administratif a I’ére de la gouvernance, op. cit.

421 This scenario also shows the privatization of the spaces of power.

422 V. VARNEROT, « La distinction droit privé/droit public en droit des données », in A. BAILLEUX, D. BERNARD
et J. VAN MEERBEECK (&ds.), Distinction (droit) public / (droit) privé, sl., Presses de 1’Université Saint-Louis,
2022, pp. 217-246, disponible sur http://books.openedition.org/pusl/27626 (Consulté le 25 octobre 2023).

423 M. JUSTEN FILHO, Curso de Direito Administrativo, 1, 12¢ éd., Sdo Paulo, Revista dos Tribunais, 2016.
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autonomous the state however, consequently, initiates a collaboration with society, requiring

it to relinquish some of its previous authority.

This adjustment subsequently propels the state to be dependent on collaborative engagements
with civil society. Transitioning from a previously sovereign-controller position, the state pivots
towards regulating practices implemented by the private sector. Consequently, the very
conceptualization of social welfare transmutes into a commercialized activity, characterized by

profitability and privatization*?*.

To account for these mutations, these developments enter the legal system (including in Brazil,)
of the public sector through reforms**>. Thus, instrumental reasoning impacts not only the
production of norms (political sphere), but also modifies and substitutes the concepts
formulated for the state's political action model. Through the introduction of its own concepts,

derived from its inherent quantitative and instrumental structure.

Through the logic of business management, state organization becomes efficient, the law
imprints principles of efficiency, and authority is replaced by consensus. The substitution under
consideration transpires through the implementation of corporate mechanisms, adhering to a
results-oriented logic. Good governance practices, rooted in utilitarian biases, emerge as ideals,
guiding subsequent practices and elements. The values and methodologies that bolster this logic
become intricately linked with an alternate interpretation of public action, which

simultaneously functions as a medium for broadening domains of power.

429 B. CASSAR, La transformation numérique du monde du droit, PhD Thesis, Université de Strasbourg, 4 décembre
2020, disponible sur https://theses.hal.science/tel-03121576 (Consulté le 20 octobre 2023).

425 L.C. BRESSER PEREIRA, « Reforma gerencial do Estado, teoria politica e ensino da administragio publica », op.
cit.
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§2 The postmodern governance public action, the Paradigm of

consensually

The process of society's autonomy impacts public action, being a determining factor in the
principles of governance (A), towards good governance in Brazil, impacting its legitimization

(B), and replacing the guarantee of the public interest with efficiency (C).

A. Good governance as a political action model

Concerning the process of the autonomy of society, the term governance was revived in the 20th
century by Anglo-Saxon economists, political scientists, and some international institutions to
define a precise way of acting. Officially taken over by the World Bank and the International
Monetary Fund, their ideas became imperatives for of the policy making of dozens of countries
(especially the indebted ones) in the name of what was conventionally called good governance.
A concept that, with its “wunmistakable prescriptive weight”, finds a counterweight in the
concept of bad governance, used to evaluate states in terms of corruption and crime. Advocates
of good governance associate the term with the development of new governing techniques and
the replacement of unilateral state action with a more consensual mode of rule-making.
Governance, per this interpretation designates, "the art or manner of governing", however with
the inclusion of two additional concerns: on the one hand, it is to be distinguished from
governments, and on the other, it is to foster a new method of business management. Thus, a
new model for managing public affairs based on the involvement of civil society at all levels is

promoted*?¢.

426 0. VILLAS Boas FILHO, « Governanga em suas multiplas formas de expressdo: o delincamento conceitual de
um fendmeno complexo », REI - Revista de Estudos Institucionais, février 2017, vol. 2, n° 2, pp. 670-700,
disponible sur https://www.estudosinstitucionais.com/REl/article/view/64 (Consulté¢ le 25 octobre 2023); J.
PITSEYS, « Le concept de gouvernance », op. cit. ; D. MOCKLE, La gouvernance publique, 1 éd., Droit et Société,
n° droit, Paris, LGDJ-Lextenso, 2022.
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Defined as a management technique*”’, the principles of corporate governance of good

governance were finitially inspired by the economic theory of agency**®, aimed at

2

implementation in the public space and in the public sector*?. Its employment is determined
not by its position in the hierarchy of norms, but by the "specific result it is likely to produce”™*°.
Governance has a behavioral (rational) bias, given its inherent nature: to obtain desirable
reflexes, to achieve expected regularities, and to incite the "correct" behavior. To achieve this,
the discourse of governance shifts from a dynamic of representation to a dynamic of political

inclusion. Coercion is replaced by self-directed human interaction*3!.

It thus departs from governance that links law to state and power, instead utilizing concepts
such as subsidiarity, regulation, accountability, and even transparency**2. Furthermore, it is
asserted that concepts from the domain of business are appropriated for public management,
made and formulated based on the logic of business and a systematic-controlling organizational

system.

On the realm of public action, the political action model of good governance®? will have a

broad impact, that is, its structure (from bureaucracy to managerialism), legitimacy (from

427 Alain Supiot States that the introduction of this new type of governance was accompanied by an extension to
the state of the accounting standards in force in private companies. Like work in a company, the work of nations,
especially that of poor countries, is subjected by these programs to "economic governance" that escapes political
debate. A. SupioT, « Etat social et mondialisation : analyse juridique des solidarités », in Annuaire du College
de France - 2017-2018, Paris- College de France, College de France, 2018, disponible sur https://www.college-
de-france fr/media/alain-supiot/UPL3727957929094937250 475 490 40 Supiot.pdf (Consulté le 17 octobre
2023).

“2¥New compensation techniques for company managers were introduced that tied them to the short-term financial
interests of sharcholders (bonuses, profit-sharing bonuses, stock options) and placed them in direct opposition to
the interests of ordinary employees. /bid.

42°The abolition of trade borders, and the resulting free movement of capital and goods, has freed corporations
from the control of states and allowed them to impose their views. Its manifestation in: i) the assimilation of
democracy into a marketplace of ideas; ii) the extension of corporate governance rules to states; iii) the extension
to certain corporations of the intangibility reserved to states. /bid.

430 0. ViLLAS Boas FILHO, « Governanga em suas multiplas formas de expressdo: o delincamento conceitual de
um fendbmeno complexo », op. cit.

L. PITSEYS, « Le concept de gouvernance », op. cit.

432 A, SUPIOT, La gouvernance par les nombres, op. cit.

433 Samantha Besson explains that “In relation to good governance, one should mention Weberian (state)
functionalism and later the privatization of the state induced first by capitalism and later by neoliberal theories of
law. This notably led fto the inclusion of "new public management” methods in national and then international
public law. These methods included recourse to ready-made and legalized procedural standards of so-called
"good administration,” but also, in some cases, to non-legal, economic or technoscientific standards or
quantitative indicators of how states should be organized. In short, the standard of the "good" state was gradually
replaced, within international law, by the standard of an "organized” or "administered” state, or even, more
recently, a "developed" or "scientific" state”. S. BESSON, « Democratic Representation within International
Organizations: From International Good Governance to International Good Government », International
Organizations Law Review, décembre 2022, vol. 19, n° 3, pp. 489-527, disponible sur https://hal.science/hal-
03559955 (Consulté le 25 octobre 2023).
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authority to consensus/contractualization) and purposes (firom public interest to efficiency). The
democratic governance model, stemming from the constitution, in turn, will have an eminently
political form. The social term of which materializes in the political and public spheres, but
does not alter the organizational structure of the state, nor its purpose. Nevertheless, it changes
elements of the conception of authority introducing in a dialogic perspective, focused on
procedural methods, indispensable to achieve the democratizing process. This occurs as within
the social management model, there are no administrative reforms that alter the state

apparatus®*.

In the case of good governance, the insertion of public action becomes apparent in the
organization of the practices of result management. Here the fundamental legal principle is
efficiency. The means are the procedural mechanisms, made by collaborations, formulated by
instruments that are the contracts, "overcoming" the authoritarian vision of public
administration, which previously, through administrative acts, dictated what was the public

interest.

In Brazil, the political-economic model of new liberalism has been politically and legally
implementation since the 1990s (with different nuances). In Western countries, the crisis of the
welfare state gave shape to a model that sought to limit and cut down on state activities as well
as bring state institutions into the celerity of non-existent private enterprise. Based on the
studies of the Chicago School and public choice theory*°, this proposal materialized through
the management model known as New Public Management (NPM)*¢. According to this model,
public service organizations tend to be dominated by the interests of bureaucrats. Unlike private
sector organizations, there is no incentive control or compensatory demands. As a result, public
organizations are not efficient in terms of saving public money and also do not respond to the
needs of consumers. In this sense, the solution lies in fragmenting monopoly structures, as well
as developing incentives and tools to influence how they operate. Decentralize and/or dissolve

large public agencies, privatize public companies, and implement performance-based metrics.

34 M.A.C. CEPIK, D.R. CANABARRO et A.J. PossaMAl « Do novo gerencialismo publico & era da governanga
digital », 2010, disponible sur https://lume.ufrgs.br/handle/10183/79095 (Consulté le 30 octobre 2023).

35S SORIANO, Un avenir pour le service public: un nouvel Etat face & la vague écologique, numérique,
démocratique, Paris, Odile Jacob, 2020.

436 It deals with a set of ideas that have evolved and developed different themes. The one most embraced by
Western governments rests on a critique of monopolistic forms of service delivery, openness in service delivery,
and an entreprencurial management-driven approach.
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The goal, therefore, was to "efficiently" combine the public sector with the private sector*®’.

The "Washington Consensus" adopted an agenda for Latin America that included institutional
reforms requiring the reduction of "bureaucratic strings", the reduction of spending on civil

service, and the reduction of the promotion of social rights*3®.

In Brazil, it was the economist Luiz Carlos Bresser Pereira**® who consolidated the concept of
managerialism**. The proposal was "on the one hand, the consolidation of the Brazilian State's
fiscal adjustment and, on the other, the existence of a modern, professional and efficient public
service in the country, focused on meeting the needs of its citizens"**'. The NPM had the clear

intention of replacing the Weberian bureaucratic pillar**?,

considering it stagnant and
inefficient. Thus, concerning the organizational factor, the reform constitutes the managerialist
facet of a good governance model, originating from the market, which, in turn, derives from
the individualist autonomy interpretation of instrumental reason. These actions - as a whole -
affect the basic concepts of public action, especially authority, which changes in the face of a

governance model actors begin to act in.

B. From authority validation to legitimation by consensually

In its traditional understanding within the modern dichotomy, authority was conceived as a in

443

counterpoint to freedom**. The development of freedom, as a result of its enlargement,

cumulated in the modification of the model of political action that conditions the very

437 M. MAZZUCATO, Mission economy:a Moonshot Guide to Changing Capitalism, 1, 1 éd., 1, n° 1, s.1., Harper
Business, 2021.

43 Ibid.

43*The truth is that in the text of the Reform, Bresser Pereira said that the alternative proposed was not a neoliberal
model. It was, according to his position, a "social-liberal State", responsible for the protection of social rights,
whose guarantee is exercised by other non-state sectors. L.C. BRESSER PEREIRA, « Reforma gerencial do Estado,
teoria politica e ensino da administragdo publica », op. cit.

40 On the subject, see: 1. P. NOHARA. Bureaucratic administrative reform: impact of efficiency in the configuration
of Brazilian administrative law. Sdo Paulo: Atlas, 2012.

41 According to Bresser Pereira, regulation and intervention would be necessary. But the priority areas would be
education and health, in an intervention that would seek to enable economic agents to compete. L.C. BRESSER
PEREIRA, « Reforma gerencial do Estado, teoria politica e ensino da administragio publica », op. cit.

442 The idea is that the public sector should not only adopt private sector practices, but should also cede functions
previously considered public to the private sector, including public health and transportation. This is done in an
effort to avoid the kinds of failures that proponents of public choice theory claim have been discovered, such as
bloated bureaucracies that run inefficient services like public health laboratories or that stifle competition by
fixing energy prices.

443 Tt is important to emphasize this aspect, because not infrequently the authority of bipolarity is forgotten as a
mechanism of opposition in which freedom prevails over authority. It is not uncommon to find doctrine that
defends the overcoming of authority by protecting and guaranteeing freedom, which, in the final analysis, is the
mark of hyper individualistic discourse.
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configuration of public action, thereby resulting in alterations to the modern/dichotomic

perception of authority.

In modernity, the state, by its authority, entailed not only the monopoly of editing positive law,
but also the power of coercion***. In imposing the public interest, the state was endowed with
a force of subjection, which stemmed from the ideal type of sovereign government. However,
since society self-organizes, the state can no longer impose its wills unilaterally, and this

™43 which is most evident

because it "no longer possesses the commands and coercion to do so
in the digital environment, dominated by private companies. Authority, as a power, is devalued
and the state loses its legitimacy to say what the common good is. While in contrast civil society
becomes is capable of defining it solely. As a consequence, the public interest is no longer only
in the hands of the state and public authority, but they are one among diverse actors determining
(4446

The government, the legitimate bearer of authoritative power, in a derogatory relationship with
law, with its “potency” and verticality conferred by its sovereignty, gradually loses this force
due to the increasing “horizontality” of a political governance system that imposes itself. Which
establishes the autonomy of markets and civil society that require only "subsidiary" state action.

Consequently, there is a progressive shift from a heteronomous legal system to an autonomous

one, focused on outcomes.

The repercussions of this shift materialize within the realm of public action, its legitimacy,
action models, and organization, incorporating corporate ideals into the public sector. The same
business practices and quality seals enter the administration and government environments.
This is evident, for example, in the concept of good administration, which brings forth the
concept of legal control which results in the promotion of policies and acts aimed at achieving
concrete results in administrative performance enhancement. For this model, management
control focused on outcome takes shape since administration cannot be limited to formal

subservience to the law*"’.

444 M. WEBER, Charisma and disenchaniment: the vocation lectures, New York Review Books classics, New
York, New York Review Books, 2020.

45 J CHEVALLIER, L Etat post-moderne, 5° éd., op. cit.

46 H. BOUILLON, Le droit administratif a I’ére de la gouvernance, op. cit.

4“7 B. CUNHA, « A Lei Federal n. 13.019/2014 ¢ o novo regime das parcerias voluntirias da Administracio
Publica », 2016, disponible sur
https://www.lexml.gov.br/urn/urn:lex:br:rede.virtual bibliotecas:artigo.revista:2016;2001030832 (Consulté le 12
février 2024).
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Consequently, governments begin to cede their authority. Contractualization*?, in this sense,
is understood as an instrument of governance, which constitutes the legal representation of a
"consensual" public action. Wherein legal relations no longer occur unilaterally, but through
an "agreement of wills", recognizing actors that must cooperate through a process of

negotiation**

Thiago Marrara explains that, in the Brazilian legal system, at least three groups of pro-
consensual instruments can be identified. The p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>